
Federal Communications Commission

Before the
FEDERAL COM:\HJI\ICAnONS COMMISSIOI\

Washington, D.C. 20554

In the Matter of

FCC 00-272

Amendments to Parts I, 2, 87 and 101
of the Commission's Rules
To License Fixed Services
at 24 GHz

Adopted: July 25. 2000

WT Docket No. 99-327J

REPORT AND ORDER

Released: August L 2000

By the Commission: Commissioner Ness issuing a statement; Commissioners Furchgott-Roth and
Tristani concurring and issuing separate statements.

TAULE OF CONTENTS
Para£raph No.

I. INTRODUCTION I

II.

Ill.

EXECCTIVE SCMMAR'( 2

BACKGROUND 3

IV. DISCCSSION 6

A Licensing Plan for 24 GHz Services 6

I.

3

4.

Table of Allocations 6

Geographic Area Licensing 12

Spectrum Bloc ks 19

Treatment of Incumbents 22

B Application. Licensing and Processing Rule,; 25

l. Regulatory Status......... . 25

Open Eligibility . 30

J. Perfornlancc Requirell1ents 36

4. License Term and Renewal Expectancy 39

5. Application ofTitlc II Requirements to Common Carriers 43

6. Aggregation. Disaggregation and Partitioning 47

7. Foreign Ownership Restrictions 52



Federal Communications Commission FCC 00-272

C. Technical Rules 56

I.

4.

5.

6.

Emission Mask '" 57

Equipment Requirements 59

Efficiency Standard 62

Antenna Directivity 63

Licensing and Coordination 65

RF Safetv 68

D. Competitive Bidding Procedures 69

1.

3.

Statutory Requirements 69

Incorporation by Reference of Part I Standardized Auction Rules 71

Provisions for Designated Entities 76

V. PROCEDURAL MATTERS 89

VI. ORDERING CLAUSES 92

APPENDIX A

APPE:"iDlX B

APPENDIX C

List of Pleadings

Final Regulatory Flexibility Analysis

Final Rules



I. INTRODUCTION

Federal Communications Commission FCC 00-272

1. By this Report and Order we adopt service rules for licensing the 24.25-24.45 GHz and
25.05-25.25 GHz bands (24 GHz band J

). We adopt, in part, service rules proposed in the Notice of
Proposed Rl/le/llaking (NPRM)2 to govern the licensing and operation of the 24 GHz band. We also
adopt. in pal1. competitive bidding rules proposed in the NPRM to select among new licensees for this
band. In this Report and Order. we amend Parts L 2, 87 and 10 I of the Commission's Rules to promote
effective use of the 24 GHz band and to accommodate deployment of point-to-point, point-to-multipoint,
and multipoint-to-multipoint fixed wireless technology at 24 GHz. The rule changes we adopt today
establish a flexible regulatory and licensing framework. Our decision today will enhance opportunities to
provide a broadband wireless service, foster effective competition, and further our efforts for consistent
rule application regarding broadband wireless services.

II. EXECUTIVE SUMMARY

In this Report ([lid Order we make the following major determinations regarding the
24 CiHz band.

• We assign the 24 GHz band for licensing throughout the United States by Economic
Areas (EAs) (constituting 172 service areas). We also authorize additional areas for
licensing covering the following United States territories and possessions: Guam,
Northern Mariana Islands. Puerto Rico. the United States Virgin Islands, American
Samoa and the Gulf of Mexico.

• We permit 24 GHz band licensees to offer a variety of fixed services. however, we
decline to allocate mobile operations for the 24 GHz band at this time.

• 24 GHz licensees. including incumbent Digital Electronic Message Service (DEMS)
licensees. wi II be governed by Part 101 of the Commission's Rules as discussed herein.

• We license the 24 GHz band in 40 MHz flexible channel pairs. In addition, we provide
24 GHz band licensees more flexibility in system design. by designating that either the
upper or lower side of the 40 MHz channel pairs can be used for the nodal station or the
subscriber station.

• We permit open eligibility for 24 GHz band licensees.

• We adopt our proposed framework for license terms for 24 GHz band licensees.
Licensees will have a ten-year license term from the date of grant. Licensees must
demonstrate that they are providing substantial service when they file their renewal
application.

• We allow 24 GHz band licensees to partition and/or disaggregate their licenses. We also
allow licensees to aggregate 24 GHz band spectrum.

I We note. as an mitial matter. that DEMS licensees who have been relocated to the 24 GHz band will be
considered incumbents in the 24 GHz band and will be governed by the rules we adopt herein. unless otherwise
I!1dlL·ated.

- Set' Amendment to Parts I. 2. and J0 I of the CommIssion' s Rules To License Fixed Services at
24 (I[jz. WT Dllc:ket 99-327. Notice or Proposed RII/C/lwkillg. 14 FCC Rcd 19263 ( 1999) (NPRM).

3
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• We adopt technical standards that are both consistent with our Part 101 rules and provide
licensees increased flexibility in system design, including but not limited to, an emission
mask for the 24 GHz band: allowing the use of non-directional antennas as well as one
foot diameter parabolic antennas; eliminating individual licensing for nodal stations; and
allowing a maximum contiguous bandwidth of up to 200 MHz through aggregation.

• The general competitive r !ding rules set forth in Part 1, Subpart Q, of the Commission's
Rules apply [0 the 24 GHz Dand. unless otherwise provided herein.

• We adopt a three-tiered approach to small business bidding credits. Very small
businesses with average annual gross revenues not exceeding $3 million are eligible to
receive a 35 percent bidding credit: small businesses with average annual gross revenues
not exceeding SIS million are eligible to receive a 25 percent bidding credit; and
entrepreneurs with average annual gross revenues not exceeding $40 million are eligible
to recei ve a 15 percent bidding credit.

III. BACKGROUND

3. In 1983, the Commission adopted rules for the Digital Electronic Message Service
(OEMS). OEMS systems are common carrier point-to-multipoint microwave networks designed to
communicate information between a fixed (nodal) station and a number of fixed user terminals.~ This
service was intended to accommodate operation of high-speed, two-way, point-to-multipoint terrestrial
microwave transmission systems. 4 Initially. OEMS was allocated spectrum in the 18.36-18.46 GHz
bands coupled with the 18.94-19.04 GHz band. Subsequently, the Commission amended the initial
DEMS allocation and designated spectrum in the 18.82-18.92 GHz and 19.16-19.26 GHz bands for
OEMS.' The Commission began granting OEMS licenses in the early 1980' s: however, due to several
factors. including the high cost of equipment. the service was not deployed widely. In the early 1990s, a
small number of companies. including Associated Communications, L.L.c., Digital Services Corporation,
Microwave Services. Inc.. and Firstmark Communications. Inc., began acquiring licenses in
approximately thirty of the Nation's largest markets."

; Scc Amendment of Parts 2, 21. 74 and 94 of the CommissIOn' s Rules to Allocate Spectrum at 18 GHz
for. and to EstablIsh other Rules and PolICIes Pertaming lO. the Use of Radio in Digital Termination Systems and
In POlnt-to-Pomt Microwave Radio Systems for the ProVISion of DIgital Electronic Message Services. and for
other Common Carrier. Private Radio, and Broadcast Auxiliary Services: and to Establish Rules and Policies for
the Pn \ ate Radlu Use of Digital Termination Systems at 10.6 GHz. 54 Rad. Reg. 2d 1091 (1983) .

.j Scc {(!.

, St!<: Amendment of Parts 2. 21. 74 and 94 uf the Commission's Rules to Allocate Spectrum at 18 GHz
1,)1. cwd lU Establish other Rules and Policies Pertailllng to. the Use of Radiu in Digital Termination Systems and

In P()lnt-to-Polnt \:1Icrowave Rad!() Systems fur the Provlsiun of Digit;]l Electronic Message Services, and for
other Common Carrier. Pnvate RadiO. and Broadcast AUXIliary Services: and to Establish Rules and Policies for
the Pmate RadiO Use uf Digital Termination Systems at 10.6 GHz. 56 Rad. Reg. 2d 1171 (1984).

" Sc(' Amendment of the CommIssion' s Rule., to Relucatc the Digital Electronic Message Service From
the 1S GHz tll the 24 GHz Band and to Allucate the 24 GHz Band for Fixed SerVice, ET Docket No. 97-99.
Alm/otuni/1I11l O/JlflW/I (l1/{! Order. 13 FCC Rcd 1514-;. 1:' 149 91 6 ( 1998) (DEMS 1'>10&0).
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..t. On March 14, 1997, the Commission adopted a Reallocation Order requmng the
relocation of DEMS operations from the 18 GHz band to the 24 GHz band. 7 These actions were taken in
an effort to protect two government earth stations, alleviate sharing issues between 18 GHz non
gcm:rnment satellite services (NGSO) and DEMS licensees, and to ensure the viability of DEMS.s In
order to protect the government earth stations. the incumbent DEMS licensees in the Washington, D.C.
and Denver, Colorado areas were required to immediately cease operations in the 18 GHz band. In all
other areas. lI1cumbent DEMS were directed to discontinue operations in the 18 GHz band no later than
Januarv L 2001

9
The Commission concluded that the 400 MHz in the 24 GHz band was sufficient to

meet ~he spectrum needs of the DEMS licensees llJ In order to accommodate this relocation. the
Commission. in the Reallocmion Order amended the Table of Frequency Allocations and Part 101 of the
Commission's Rules regarding Fixed Microwave Service to permit fixed service use of the 24 GHz
band!: On June 25. 1997. the Wireless Telecommunications Bureau (Bureau) issued a Modification
Order modifying existing DEMS licenses to provide for operation in the 24 GHz band. 12

5. On November 10. 1999. we released a l"lotice of Proposed Rulemaking (NPRM)
proposing licensing and service rules to govern both incumbents and new licensees in the 24 GHz band. 13

Therein. we proposed to auction new licenses in the 24 GHz band and to apply the Part 101 service rules,
as modified to reflect the particular characteristics and circumstances of the band, to both these new
licensees and to the relocated incumbents.).! WI:: also proposed to apply competitive bidding procedures
under the Part 1 competitive bidding rules for future licensing in this band. is We sought comment on
whether to adopt rules providing for a Broadcasting Satellite Service (BSS) in the 24 GHz band, while
proposing to remove and/or reallocate certain non-government radionavigation services. Additionally, we
sought comment on whether to expand the array of services offered in the 24 GHz band to include mobile
operations. rather than exclusively fixed service.

The Reallocatio/l Order provides a complete background of the events preceeding the DEt\·IS relocation
from 18 GHz band to the 24 GHz band. See Amendment of the Commission's Rules to Relocate the Digital
Eleetmmc Message Service from the 18 GHz Band to the 24 GHz Band and To Allneate the 24 GHz Band For
FI xed Service. Order. 12 FCC Rcd 3471-3475 ~'ll 2-10 (1997) (Rea//ocario/l Order).

~ id

l) hi at 3475-7691'11 I!. 14 The Commission reasoned that It was necessary to relocate the entire
DFt\1S ,erVice. a, opposcd to onl) those lIcensees in the Washington D.C. and Denver regions. because of the
unlikelihood that separate 24 (3Hz equipment wou!ll he manufactured solely for the \Vashll1gton and Denver
markeb. Thu,. the Commlssi,m cxplained that bifurcating the DEMS licensees would In effect preclude these two
market, frum receiVing DEMS servIce DEMS !'v10&0. 13 FCC Rcd at 15152-539[ 12.

Ii' Sec ReallOCaTio/1 Order. 12 FCC Rcd at 3475 9i I L see a/so DEAfS MO&O. 13 FCC Rcd at 15153 'll13.

1; Rcu!io["UIiO/1 Ordcr. 12 FCC Rcd 3471.

i: Amendment of the Commission's Rules tl) Relocate the DIgital Electrol1lc Message Service from the

I ~ (iHz Band tll the 24 GHz Band and To Allocate the 24 GHz Band For Fixed Service. Order, 12 FCC Red 8266
!99:)

i 'VPRM j 4 FCC Red at 1926.'

j.j /<1 ai 19265

J:' fd
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IV. DISCUSSION

A. Licensing Plan for 24 GHz Services

1. Table of Allocations

FCC 00-272

6. Background. In the Reallocation Order, we adopted fixed service as the only authorized
use under the Table of Frequency Allocations. I

() In keeping with this allocation, we proposed to permit
24 GHz band licensees to use the spectrum for any fixed service. 17 Generally, we proposed service rules
that vvould enable licensees to offer a wide variety of services and minimize regulatory burdens. In that
vein, in the NPRM, we raised questions concerning the possibility of expanding the array of services
offered in the 24 GHz band to include mobile operations. IS

7. Discussion. As a general malter, commenters in this proceeding strongly support our
goal of providing licensees maximum flexibility in the use and design of their systems in the 24 GHz
band. 19 Teligent. for instance, agrees that our proposal to adopt rules promoting flexibility provides a
proper framework to encourage local competition and the growth and development of innovative
services.2o Several commenters, however, while still desirous of flexibility with regard to the provision of
fixed services, urge us not to allow mobile operations, but rather to retain primary status for fixed services
in the 24 GHz band. 21 These commenters concur with our statement concerning the current lack of
equipment for mobile use and point out that no demonstration has been made that mobile operations
would be compatihle vvith fixed operations 22 Moreover, our recent decision to allocate 200 MHz of
spectrum at 25.05-25.25 for BSS feeder links adds another layer of complexity to the coordination
process. 2

' Several of the commenters suggest that we authorize mobile services on a secondary basis2
-l or

limit the use of mobile operations to the 24 GHz band fixed licensees so that they can "introduce mobile
options. when feasible, within the frequency parameters of their existing licenses.,,25 We agree with the
majority of commenters that it is premature to consider mobile operations for this service. and therefore.
\Ve will not allocate for mobile operations in the 24 GHz band at this time. Nevertheless. we concur with
Teligenl that. since equipment for mobile operations may become available in the future, we should not
completely preclude the possibility of mobile operations in the 24 GHz band. 26 Thus, while we conclude
that the 24 GHz band will remain a fixed service at this time. we reserve the discretion to revisit
permitting mobile operations if we are presented with technical information demonstrating that such

Il' Rcallowlio/l Order. 12 FCC Red at :147:' 'IT U.

17 NPRMat 19267-67116. 19271-721l'J! 13-15.

18 1d at 19267 'J! 6.

19 Scc, eg., Teligent Comments at 5; Wireless One Comments at I.

'0
- Teilgent Comments at 5.

21 Wireless One Comments at I: PCIA Comments at 4-5; FWCC Comments at 2-3.

22 FWCC Comments at 3; PCIA Comments at 4.

-' Scc I/IFa 11 8.

2.1 FWCC Comments at 3; \Vireless One Comments at I.

25 PCIA Comments at 5.

2" Tellgent Comments at 7.
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operations are technically feasible (e.g., concems regarding possible harmful interference to 24 GHz band
fixed operations and BSS are addressed).27

8. Sharing Criteria for Satellite Services and Terrestrial Fixed Services. Background. We
recently amended the Table of Frequency Allocations to allocate spectrum for BSS use, effective April!,
2007 2S In the 18 GHz Report and Order, we allocated spectrum in the downlink band at 17.3-17.7 GHz
for primary BSS use. 29 In the uplink band, we allocated 300 MHz of spectrum at 24.75-25.05 GHz for
primary Fixed Satellite Service (FSS) Earth-to-space use, limited to feeder links for the BSS allocation in
the 17.3-17.7 GHz band, and in addition, we allocated 200 MHz of spectrum at 25.05-25.25 GHz for co
primary sharing between FSS and the 24 GHz Service, requiring coordination between these services. 3D

In the NPRM in this proceeding. we tentatively concluded, because the corresponding downlink BSS
allocation is not immediately effective. to defer the implementation of a sharing methodology between the
satellite interests and the terrestrial fixed service interests. Nevertheless. we solicited comment on the
interaction between these two services. 31

9. Discussio/l. In light of the fact that the downlink BSS allocation in the 17.3-17.7 GHz
band will not become effective until April I. 2007.32 we continue to believe that it would be premature to
implement sharing criteria at this time. TeligenL PCIA, and FWCC agree that it is too early for the
Commission to implement a sharing criteria. because of the seven-year delay before BSS can effectively
use the 24 GHz band. 33 In the altemative. DIRECTV contends that, because the preparation of technical
rules and international coordination agreements will take several years to finalize. it is not too early to
begin developing the necessary rules to support BSS operations in the 24 GHz band. 3

.+

10. We agree with Teligent that it would be premature to undertake a precise set of rules for
sharing. in that the potential parameters of such a satellite system are also unknown. 35 Therefore,

2, We note that the Commission has permitted the provision of additional operations in existing services
when 1t determined that it was in the public interest to do so. See, e.g.. Amendment of Parts 21 and 74 to Enable
Multipoint Distnbution Service and Instructional Television Fixed Service Licensees to Engage in Fixed Two
Wa, TransmISSion. MM Docket No. 97-217. Report and Order, 13 FCC Rcd 19112 (1998); Amendment of the
Commlsslon's Rules to Permlt FleXIble Service Offenngs in the Commercial Mobile Radio Services. WT Docket
No. 96-0. First Report and Order and Further No!ice of Proposed Rulelllaking. 11 FCC Red 8965 (1996);
Amendment of Part 95 of the Commission's Rules to Allow Interactive Video and Data Service Licensees to
Pn)\lde J\1obile ServICe to Subscribers. WT Docket No. 95-47. Repor! and Order. 11 FCC Red 6610 (1996)
Il\DS Report alld Order).

2:; Sn' Redesignat10n llf the 17!-19.! GHz Frequency Band. Blanket Licensing of Satellite Earth Stations
111 the 17 7-20.2 GHz and 27.5-300 GHz frequency Bands. and the Allocation of Additional Spectrum in the 17.3
17.8 GHz and 2475-25.25 GHz Frequency Bands I'm Broadcast Satellite-Service Use. Repor! and Order, FCC 00
2121.rd June 22. 2000) (/8 GH~ Report alld Order)

29 1<1. at 9191 96-99

10
ld

1!\'PR:\t. 14 FCC Rc'd 19268-69917.

12 See /8 GH~ Rcporl &: Order at 919190-99.

ii PCIA Comments at 5; FWCC Comments at 3; Teligent Comments at 9.

i.l DIRECT\' Comments at 4.

i< TeiIgent Comment> at 9.

7
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consistent with the 18 GHz. Report and Order, we will consider any sharing criteria in a future rulemaking
proceeding. 36 In this context. Teligent suggests that a formal working group composed of fixed wireless
operators and satellite representatives should convene near the 2007 benchmark date to develop sharing
criteria and the necessary separation distance for non-ubiquitous BSS uplink earth stations.37 We agree
that industry consensus can be helpful for developing any sharing criteria and separation distances, and
although we are not requiring that a working group be established at this time, we encourage industry
representatives to engage in ongoing collaboration prior to the April 1, 2007 milestone. With seven years
prior to any potential BSS allocation becoming effective in the 25.05-25.25 GHz band, we are not
adopting sharing criteria between the co-primary fixed service licensees and satellite operators in the 24
GHz band at this time because we believe that there will be sufficient opportunity to develop appropriate
sharing methodologies. In the interim, we encourage negotiations between parties regarding terms and
conditions. consistent with our 24 GHz band rules, to allow a satellite operator to provide an uplink earth
station service within a licensee's license area (such a~ through partitioning, disaggregation or a leasing
arrangement) We further note that satellite operators could choose to pursue use of the 24 GHz band for
BSS feeder links through a license won at the upcoming auction (thereby becoming a wireless licensee).38
It is contemplated that, because this spectrum will be used in the U.S. by BSS operators for feeder links,
the satellite operators will provide predominantly domestic service.

II. Non-Government Radionavigation Service. In the NPRM, we proposed to delete the non-
Government radionavigation service allocations in the 24.25-24.45 GHz and 25.05-25.25 GHz bands.

39

We also proposed to modify the Table of Frequency Allocations to reflect the FAA's decommissioning of
a radar facility at the Newark, New Jersey International Airport.-ID We note that footnote US341,
addressing the Newark radar facility. has already been removed from the Table of Allocations pursuant to
a proceeding by the Office of Engineering and Technology (OET).-II Finally, we proposed to amend
Section 87.173(b) of our Rules to change the entry for aeronautical radionavigation from 24.25
25.25 GHz to 24.75-25.05 GHZ.-I2 We received no comments related to these proposals. Therefore, for
the reasons underlying our proposals regarding Aeronautical Radionavigation Service operations in
24.25-25.25 GHz and 24.75-25.05 GHz, we adopt them as final rules.

2. Geographic Area Licensing

12. Background In the NPRM. we requested comment on the type of service area that
should be used to license the 24 GHz band. The Commission originally used Standard Metropolitan
SL.Jtistic..l! Areas (SMS:\) to license the DEMS service.-I3 However. SMSAs did not include rural

16 18 GH:: Report and Order at 9[ 98.

,- Tellgent Comments at 10.

'S Note that a provider of satellIte services USIng BSS feeder links at 25.05-25.25 must also obtain a Part
25 license. WhICh could be sought after an amendment of the Part 25 service rules or upon a waiver of those rules.

'" NPR/I,1. 1.+ FCC Rcd at 19269918.

-Ill lei

-11 Amendment of Part 2 of the CommissIOn's Rules to Make Non-Substantive Revisions to the Table of
Frequenc'Y AllocatJOns. ll1uIIorwullllll Opillion alld Order, 15 FCC Rcd 3459. 3.+77 91.+5 (1999).

-I2
1d

-I' Sce NPRM. J.+ FCC Rcd at 19~70 ~[ 9.

8
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communities. and thus DEMS licensees were unable to provide service to these communities. Therefore,
we tentatively concluded to license the 24 GHz band on the basis of 172 EAs with additional EA-like
areas. covering United States territories and possessions. We indicated our belief that the use of EAs, in
conjunction with the proposed partitioning and disaggregation rules, would create reasonable
opportunities for the dissemination of 24 GHz band licenses among a large number of entities.

44
While

we concluded that the EA licensing scheme would best serve the public interest in facilitating efficient
use of this spectrum. we nonetheless solicited comment on alternative geographic areas.

45

] 3. Discussion. Although we received a mixed reaction to our EA licensing approach, we
have concluded that EAs are the best basis for geographic area licensing in the 24 GHz band. Teligent
and Wireless One agree with our decision to use EAs to license 24 GHZ..~6 In this regard, Teligent states
that the relatively small size of an EA should minimize the burden of performance requirements and
thereby encourage rapid and intensive use of the spectrum.

47

14. Several commenters. however. oppose an EA licensing approach.
48

PCIA, RTG and
SBA argue that the large size of EAs precludes small entities and start-up companies from participating at
auction 49 SBA indicates that the use of EAs discourages small business participation by allowing the
high \alue of urban areas to influence the bidding for the less valuable rural areas included within the
EA. <Ii These commenters argue that the adoption of even smaller license areas would reduce spectrum
warehollsing and speed service to rural areas.51 and they offer a range of smaller alternative geographic
areas.:'2 We do not believe that service areas smaller than EAs would prove a beneficial licensing
approach for the 24 GHz band.

15. We agree with Teligent that smaller alternative service areas are unlikely to permit the
efficiencies necessary to justify the large cost of providing fixed wireless service. s, Rather, we agree that
EA based licenses are more likely to offer licensees the opportunity to realize the necessary economies of
scale <4 In the recently released Narrowband pes Second Report and Order. we found that large service

44
Id

45 NFRAt at 19269-70<jj 9.

46 Tellgent Comments at 10-14: Wireless One Comments at 2.

r Tellgent Comments at J 1.

.IS PCIA Cumments at 5-11: SBA Comments at 1-4; RTG Comments 5-12; NTCA Reply at 1-4.

4'1 PCIA Comments at 6-11. SBA Comments at \-2. RTG Comments at 11-13.

50 SBA Comments at ::.

51 Sec. e.g .. id.

52 PCIA maintainS that the Rand McNally copyright issues can be resolved and requests that we
rec,mslder our earlIer deCision not to use BaSIC Trading Areas (BT As). In the alternative 1'CIA suggests the
pOSSible use of the Commerce Department's Component Economic Areas (CEAs). PCIA Comments at 6-11.
SBA and RTG prefer the use of Metropolitan StatistIcal Areas (MSAs) in conjunction with Rural Service Areas
iRSAsi SBA Cumments at 1-.? RTG Cumments at J ]-13.

" Teligent Cumments at 12.

, '
~ Sec [d.

9
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areas are more appropriate. because they serve the needs of a wider range of entities, including both large
and small service providers. 55 We believe that this finding is appropriately applied to the 24 GHz band.
We do not believe that EAs are so large that they will preclude smaller businesses from participating at
auction. Our recent experience with the 39 GHz auction, where EAs were used, indicates that small
entities were able to successfully bid at auction.'i() Moreover, entities desiring larger service areas will be
able to create such areas by aggregating licenses. 57 Finally, in response to PCIA's request that we
reconsider BTAs, we note that issues surrounding Rand McNally's copyright interest in BTAs are not
easily resolved and, therefore. rule out the use of BTAs for this service.58

16. Moreover, we have recei ved comments regarding the necessity for parity within the
broadband services.59 Therefore. we believe that retaining the same service area as· that used for the
39 GHz Service60 would place both services on an equal footing. Also, we believe that the three-tiered
approach to bidding credits we are adopting herein will ameliorate concerns regarding the inability of
smaller entities to participate at auction and aid these smaller entities when seeking financial backing. 61

17. Some commenters find our rationale that post-auction partitioning and disaggregation
will open up opportunity to smaller entities to be faulty and argue that we should encourage small
business participation at auction. 62 NTCA argues, for example. that rural telephone companies have not
been successful in obtaining partitioned areas. because licensees are generally able to meet the
Commission's performance requirements by serving the more urban areas, and therefore are able to hold
onto the entire service area. 6

' As stated above, we believe that flexible partitioning and
disaggregation/aggregation fosters rapid delivery of service to rural areas and encourages the participation
of smaller entities at auction. consistent with our mandate to ensure that licenses are disseminated among
a wide array of applicantsh.l NTCA offers no concrete evidence, indicating otherwise. In fact, the
benefits of post-auction partitioning and disaggregation are demonstrated in recent assignments of C

55 Sec '\mendment of the CommissIOn's Rules tu Establish New Personal Communications Services,
N,lrrO\\band PCS, GEN Docket No. 90-314, Secolld Report alld Order alld Second Further Notice of Proposed
RliletlwA:lIlg. FCC 00-159 (rei. May 18. ::'000) (Narm\\'balld PCS Second Reporr and Order),

51, Sel 39 GHz Band t\ucllon Closes Winning Bidders of ::',173 License Announced. Public Notice,
DA UU-l 0'-" I rek-ased May 10, 20001 Out of the twenty-two small and very small bidders who participated at
aUC[l\1fl eighteen were sUL'Cessful in wllllllng licenses. ld.

,", Narroll'band PCS Second Report and Order. FCC 00-159 at 'n 10.

5~ Sec Amendment of the Commission's Rules Regardlllg the 37.0-38.6 GHz and 38,6-40,0 GHz Bands.
ET D'K'ket No. 95-183, Mel/wrandlllll Opill/oll alld Order. 14 FCC Rcd 12428, 1245::' at en 46 (1999)
\_N GN: 1140&0).

5" Sec. e.g .. PCIA Comments at ::': Teligent Comment at 5.

W The Commission used EAs to license the 39 GHz Service. Sec 39 GH: .".'10&0. 14 FCC Rcd at

1245~53l! 4()

() I Sec 1Illi'a ~en 77. 78

(,2 PCIA Commenh at 7-8: SBA Comments at 2-3: NTCA Reply Comments at ::'-3.

(,' NTeA Reply Comments at 3.

(,.1 _p l'S.C ~~ 309(jli3)(Bl. 309ij)(4)(C): .ICC PC[A Comments at 7.

]0
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Block Broadband PCS licenses. 65 Moreover, entitles such as rural telephone companies may form a
bidding consortium in order to level the playing field at auction, and thereafter, partition or disaggregate
to the consortium members in order to form a smaller service area. 66 Thus, we continue to believe that
our tlexible partitioning rules provide an effecti ve mechanism/vehicle by which smaller or newly formed
entities can gain access to the broadband wireless market. 67

18. For these reasons. we determine that EAs constitute the most appropriate geographic area
licensing for the 24 GHz band. EAs will provide ample population coverage and allow 24 GHz band
licensees the flexibility to provide a multitude of service offerings. Thus, we determine to use a total of
176 service areas-the 172 EAs specified by the Department of Commerce and four EA-like areas for
Guam and the Northern Mariana Islands, Puerto Rico and the United States Virgin Islands, American
Samoa. and the Gulf of Mexico.

3. Spectrum Blocks

19. Backgroulld. In the Real/ocatioll Order, the Commission determined that the differences
in propagation. rain attenuation, and available equipment between the 18 GHz and 24 GHz bands would
require DEMS systems in the 24 GHz band to use approximately four times as much bandwidth as DEMS
systems operating at 18 GHz to maintain comparable reliability and coverage. 6R Therefore, we decided to
license the relocated operations in 40 MHz channel pairs. We concluded that DEMS licensees require 40
MHz channel pairs at 24 GHz for their capacity to be equivalent to the capacity they had at 18 GHZ. 69

Section 101.147(r)(9) of the Commission's Rules currently separates the frequencies between the transmit
amI receive and it establishes one set of channels for nodal station use (24.25-24.45 GHz) and another set
for use as user stations (25.05-25.25 GHZ).71i \Ve proposed that the same amount of spectrum be provided
to each new 24 GHz licensee as is provided under the rules for the relocated licensees. We sought
comml'nt on these proposals.

20. Discussioll. COmrIlenters generally support the spectrum block proposal to retain five
blocks of 40 MHz channel pairs. however. they seek additional flexibility to make more efficient use of
the blocks.

7
! In this regard. commenters seek the amendment of the channel designations in Section

10 1. 147Ir)(9) to eliminate the directional dictates of the spectrum pairs. and thereby. accommodate the

6' Sec WIreless TelecommunicatIons Bureau Grants Consent to Assign C and F Block Broadband PCS
and St\IR LIcenses (Application File Nos. 0000016887. 0000016892). PubliC Noticc. DA 00-213 (reI. Feb. 8.
::00(11

(,(, 47 C.F.R § J.:~ 105

(,C See, e.g., Geographic PartitIoning and Spectrum DIsaggregation by Commercial Mobile Radio ServIces
Llc'ensees and Implementation of Section 257 of the Communications Act - ElimInation's of Market Barriers.
\\'T Docket No. 96-148. Rcpor/ alld Order (//u! FUr/her Notice of Proposcd RulclIWklllg. II FCC Rcd 21831 .
.:: j 8..r; -44 13· 17 I 1996) (Po rti{lIJllllig alld Dl\agg rego{1I!1l Rcport olld Ordcr}.

(,~ NPRM. 14 FCC Red at 192n 'J116

tI 47 CF.R § IOl.I47(rj(9j

"I FWCC Comments at 3-5; WIreless One Ct)mments at 3-5; PCIA Comments at 11-13; Teligent
CJnlments at 40-41; Ensemble Comments at 1-7.
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use of time division duplex (TOO) technology.7 2 TOO is a technical design for duplex communications
whereby both upstream and downstream communications utilize the same RF channel by sharing it in the
time domain.'" One commenter includes among the benefits of TOO improved spectral efficiency and
less expensive equipment. 7

" In that vein, PClA and FWCC also seek to amend Section 101.147(r)(9) to
allow aggregation of channel blocks to create spectrum blocks larger than 40 MHz. 7s

21. One of the desired uses for the 24 GHz band is to provide high-speed data. In many
situations the downstream (i.e., from node-to-subscriber) data path needs to be larger than the upstream
(i.e .. from subscriber-to-node) data path. For example. a licensee may want to use 60 MHz for the
downstream data and only 20 MHz for the upstream data path. Thus, in order to allow licensees more
flexibility. we will change the designation of the 40 MHz channel pairs to indicate that either the upper or
lower side can be used for the nodal station or the subscriber station. In doing so, we will designate the
40 MHz channel pairs as before. but remove the requirement that the upper or lower side can be used for
the nodal station or for the subscriber station. This will also allow all 80 MHz or any portion thereof to
be used for one-way communications if so desired by the area licensee and allow 24 GHz band licensees
the additional flexibility of fixed use for technologies such as TOO and applications like high speed
Internet access. We note that allowing the channels to be used in this manner will change the emission
mask standards by increasing the maximum bandwidth. This issue will be addressed in the technical rules

. 76
sectIon.

4. Treatment of Incumbents

II Background. As was discussed above, incumbent OEMS licensees are required to
relocate their operations to the 24 GHz band by January 1, 2001. After the completion of this relocation.
such licensees shall be governed by Part lUI of the Commission's Rules.

77
In the NPRM, we proposed to

make the incumbent licensees subject to any changes we make in this proceeding to the Part 10: Rules.
Accordingly. we sought comment on our tentative conclusion that no special rules for the protection of
incumbents are necessary7S

23. Discussion. In general. commenters support the Commission's proposal that 24 GHz
band operations be governed by Part 101. Wireless One states that it is essential that all licensees be
subject to uniform licensing and service rules") Accordingly, we conclude that all licensees in the 24
GHz band including incumbent licensees previously licensed under our OEMS rules. will be governed by
Part I() 1 of the Commission' s Rules. as discussed herein. Further, we are eliminating all reference to
DEMS in our rules governing the operations in the 24 GHz band.

- fd.

7i En~embleComments at 4.

7.1 fd at L 4-7 .

. PC!A Cumments at 12-13; FWCC Comments 4-5.

NPRM. 14 FCC Red at 19271 (II II

-S fa'. at~! 12

"';"l)

\\'m:less One Ctlnlfnenl:i at 2.
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24. Teligent seeks reassurance that incumbent areas will be protected from harmful
interference. In this regard. it requests clarification that incumbents licensed on a SMSA basis will retain
exclusi ve right to their licensed channels within their service area and that the new 24 GHz band licensees
will be required to protect the incumbents against harmful interference. so We clarify that we will exclude
the S!vlSAs of authorized incumbent licensees from the applicable EAs offered at auction and that
incumbents will retain exclusive rights to use those channels located within its SMSA. Furthermore. as
stated in the NPRM, we believe that the protection requirements afforded by Section 101.509 of the
Commission's Rules will allow the incumbent licensees and new licensees to effectively coordinate their
systems to avoid harmful interference.sl As Vie have done with other services. we note that should an
incumbent lose its authority to operate. the incumbent's authorization will revert to the relevant EA
licensee 8

: Thus, the EA license holder will be permitted to operate within the portion of the forfeited
SMSA situated within its EA without being subject to competitive bidding. 8l We believe that this
approach best serves the public interest by ensuring efficient use of spectrum and reassuring that any
disruption in service will be remedied as expediently as possible.

B. Application, Licensing and Processing Rules

1. Regulatory Status

25. Background. In the NPRM, we sought comment on a proposed licensing framework.
similar to that adopted for other broadband services,s4 wherein a license applicant may request common
carrier status and/or non-common carrier status under a single authorization, rather than require the
applicant to choose between these services.'s We also proposed that if licensees change their service
offering, such that it would alter their regulatory status, they must notify the Commission, although such a
change would not require prior Commission authorization. S

('

26. Discussion. As stated above, commenters in this proceeding supported the proposition
that 24 GHz. band licensees be provided \vith maximum flexibility to offer a variety of services.

87
Our

proposed licensing framework, intended to allow further market development. was met with support
among the commenters.'s Teligent noted that our proposal to allow applicants to request both common

"(l

'TelIgent Comments at 13-1'+.

81,+"7 CFR § 101.509

8'.- See, e.g., 39 Cli;, Report & Order, I~ FCC Rcd at 186379179; MAS Report and Order, FCC 99-.+15 at

eE 70.

';' Sec. e.g., 39 Cli;, A!O&O. l~ FCC Rcd at 18637 'J! 79.

,~ Sec. c". RulemaJ.-ln\.' to Amend Parts 1. :::. :' I and :::5 of the Cummissiun' s Rules to Redesignate the, ~

nS-:::95 GIIz Frequency Band, Tu Reallocate the :::9.5-30.0 GHz Frequency Band, To Establish Rules and Policies
fllr Lucal Multipo1r1t DistrIbution Ser\lee and for FJ\ed Satellite Services. CC Docket 9:'-:::97, Second Rep0rf alld
Orda. Ordn ,iii RecollsiderallOlIlIIul Fifih l\'oticc 0/ Proposed RII!CII/li/.:.lllg. 1::: FCC Rcd 1:'545,1:'64:'-45 'J! :'18
:::::7 ,1(97) (LA! DS Secolld Report lIlId Order); 3Y Gil: Report lIlllI Oldcr, 1::: FCC Red at 18636 'TI 76

S;SccNPRAf,1.+FCCRcdat 19274(j[ 19

so
, See .II/pm 9[ 7.

~, PC 1..\ Comments at 13; Teligcnt C\)mment~ at 18-19: Teligent Reply Comments at:'.
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carrier and non-common carrier status in a single license provides the licensee with maximum flexibility
and minimal regulatory burden.

s9
Thus, similar to the approach taken towards regulatory status for both

the LMDS and the 39 GHz band,90 we adopt a broad licensing framework in order to encourage further
market development by allowing 24 GHz licensees to provide a wide array of services without
unwarranted regulatory restraint.

27. As we have stated in the past it is within the licensee's discretion to determine the exact
nature of the service to be provided under the regulatory classifications it selects. 91 By way of guidance
for future applicants, we note that an election to provide service on a common carrier basis requires the
elements of common carriage be present in the type of service the license applicant seeks to provide;
othen\1se. the service is categorized as non-common carriage. The 1996 Act provides that a
telecommunications carrier shall be treated as J common carrier only to the extent that it is engaged in
providing telecommunications services. 9:: Telecommunications service is defined as the offering of
telecommunications for a fee directly to the public. or to such classes of users as to be effectively
<nailable to the public. regardless of the facilities used. 9

> As we indicated in the NPRM, we depend on
the license applicant to notify the Commission of its intent to provide common carrier services, thereby
enablinfC us to determine \vhether to apply the statutory requirements of Title II of the Communications
Act. 9J We notc that to the extent that a 24 GHz band licensee is a telecommunications carrier it will be
governed by the duties required under Part 5 L including interconnection with other telecommunications
carriers 9

) Also to the extent that a 24 GHz band provider meets the definition of a local exchange carrier
it wi 11 a Iso be governed by the requirements set forth in Subpart C of Part 51 of our Rules.96

28. We also adopt our proposal requiring licensees to notify the Commission of a change in
the service or services they offer, if such a change would result in a change of their regulatory status,
althoufCh such change would not require prior Commission authorization.97 Licensees must notify the
Commission within thirty days of a change in regulatory status. unless the change results in the
discontinuance. reduction. or impairment of the existing service, in which case a different time period
may apply. In this instance. the licensee is governed by Section 101.305 of the Commission's Rules and

,9 Teilgent Comments at 18.

'iO UfDS SeeOlld Report (illd Order. 12 FCC Rcd 12545. 12642-45lJ] 218-227; 39 GH::. Report and Order,

L' FCC Rcd :.it 18636 '11 76.

'Ii Sec. eg.. LMDS Second Report and Order. 12 FCC Red at 12644lJ] 223.

92 47 USC ~ 153(441

9< -17 USC ~ 153(46).

9'
~ See NPRAI. 14 FCC Rcd at 1927491 18.

9~.:+7 (.F.R. *51.100

'J(, 47 C.F.R SS 51.201 - 51.223.

'I' Sec 1.947 (b) of the l)f the Commlsslon's Rules, 47 C. F.R S 1.947 (b). A ch:.inge In regulatory status
would require Commission prior autho[lz<!lIon. h(l\\c\cr. If the change raised issues concerning the benchmark
c'llnt~l!ned In Section 310(0)(4, of the Act. Sec IlIf;-u n. 180.
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must submit an application under Section 1.947 of the Commission's Rules In conformance with the
deadlines established by Section 101.305.98

29. In addition, we adopt our proposal that 24 GHz band license applicants are not required
to detail the specific services they seek to provide. As we stated in the NPRM, we believe it is sufficient
that an applicant indicate its choice of regulatory status in the context of our streamlined application
process'!9 \Ve conclude that a 24 GHz band licensee will be able to provide all permissible services
anywhere within the licensed geographic service area, consistent with its regulatory status. lOO Licensees
are permitted to add remove. or relocate sites within their service area without prior Commission
approval. unless requirements otherwise set forth in our rules would entail the filing of a separate
authorization. lol In this regard, we note that a licensee may be required to comply with separate filing or
authorization requirements in modifying a station where: (1) there is a National Environmental Policy Act
(NEPAj concern pursuant to Section 1.1301 through 1.l319: (2) areas where radio frequency quiet zones
are in place under Section l.924: (3) antenna structure requirements under Part 17 requires licensees to
register with the Commission prior to construction; (4) any restrictions regarding border areas under
. . I 10' del' bl h' I I . P 101 linInternatlona agreement: - an !-J) any app lca e tee IlIca ru es III art .'

2. Open Eligibility

30. Background. In the NPRM, we reiterated that our primary goal in this ~roceeding was to
encourage efficient competition, particularly in the local exchange telephone market. l

4 We tentatively
concluded that. because of current market conditions in the 24 GHz band, it was unnecessary to impose
an eligibility restriction on either incumbent local exchange carriers (ILECs) or incumbent cable
operators. IO

) However. we sought comment as to whether open eligibility would indeed pose a significant
likelihood of competitive harm in specific markets, and if so, whether eligibility restrictions are an

, . dd h h lOGeffectl ve way to a ress t at arm.

31. Discussion. \Ve received relatively fev\ comments concerning our tentative conclusion
not to impose eligibility restrictions on the participation of ILECs or incumbent cable operators, Those
comments we did receive supported open eligibility, but did not specifically address the likelihood of
competitive harm. For example. RTG "vigorously" supports this initial decision and states that open
eligibility will foster competition and encourage innovation. llP In addition, RTG contends that open

98 ..+7 C.F.R. ** 1.947, 101.305.

99 NPRA1. 14 FCC Rcd at 19~74~119

Ion Id

IO! \Vc note that this applies to incumbent lil'ensces as well as to nev\ ~4 GHz band licensees.

102 See infra 91 66 n. ~ 16.

10' See 47 CFR. S* 1.1301-1319. 1924, 174

IU" /\'PRAt, 1..+ FCC Red at 19~75 ~I ~O

;0' If' 19'7 7' 9lGI'1 "( . at _.6- / J _ - __ •

!IH, ThiS standard was adopted in the 3Y GH: Report and Order See 39 GH: Rcport and Order, l~ FCC
Red IS600. 18619 91 3~

10" RTG Comments at j 3
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eligibility will aid in promoting the deployment of 24 GHz band service to rural areas "by broadening the
b f . I 'd "lOXnum er 0 potentIa provl ers.

1,J We believe that substantial competitive harm is unlikely to result from ILEC and
incumbent cable eligibility in this service. The number of broadband present and anticipated competitors
in the marketplace lessens the likelihood that ILECs and incumbent cable operators can thwart
competition. 104 For instance, CLECs are providing competitive broadband services (i.e" digital
subscriber line (DSL)) either over their own facilities and/or through unbundled network elements
(lTNEs) obtained through the incumbent local exchange carrier (ILEC). Also, as noted in the LMDS
Third Report alld Order, CLEC and ILECS are increasing their use of DSL service, in tum cable modem
providers are competing with the DSL offerings, and satellite companies are now providing one-way
nationwide broadband service. IIO In addition, emerging broadband providers are likely to offer
consumers evcn more choices. I I I Moreover a number of fixed wireless service providers are offering
comparable services (i.e .. 39 GHz. MMDS and LMDS). Therefore, the possibility that incumbents could
foreclose the development of competition by acquiring licenses in the 24 GHz band is remote.

33. Finally, we note that no such restriction was placed on the 39 GHz band at its onset and
the eligibility restriction placed on ILECs and incumbent cable operators in LMDS I12 sunset on June 30,
2000~' Moreover. we believe that there are several service specific distinctions between the 24 GHz
band and LMDS, at its inception. that further substantiate our decision not to impose an eligibility
restriction for the 24 GHz band. In the LMDS Second Report alld Order, the Commission concluded that
several factors increased the feasibility of anti-competitive preemption. First, the Commission concluded
that. because of the unusually large spectrum offering (1150 MHz) and the service's potential to offer a
variety of fixed services. an LMDS license would be of particular value to an incumbent both for the
purpose of providing increased services and also to preserve excess profits that a competitor could
erode. I i~ The 24 GHz band. however. involves a smaller allocation of 400 MHz of non-contiguous
bandWidth. Another factor that the Commission relied on in the LMDS proceeding was the offering of

lOx Id

il)') See the LMDS Tlmd Report and Order tor an extensive market analysis In relation to the LMDS
ellgibilay restnctlon. Rulemaking to Amend Parts 1. ~. ~ 1 and ~5 of the Commission's Rules to Redesignate the
~"':,.~C)j GHz Frequency Band. to Reallocate the ~C)5 -30.0 GHz Frequency Band. to Establish Rules and
PlllklC, for LU~'aJ MultipOint Dlstnbution SerVIce and For FIxed Satellite Services. CC Docket No. 92-297. Third
RCfJo!! u!ld Order alld MClI/oralldulIl 0fJUIIOIi (/lid Order. FCC 00-~23 (reI. June ~7. 2000) (LMDS TllIrd Report
a!ld Ordcn

Illl Id. at 9] 18.

III Id In addition, we note that we are currently continuing our inquiry into broadband deployment. See
Inqulr\ Concernll1g Deployment of Advanced TelecI1mmunications Capability to All Amencans in a Reasonable
and Tlmelv Fashion. and POSSible Steps to Acceleratc such Deployment Pursuant to Section 706 of the
Telec'lffim'uni~'atlons Act of 1996. CC Docket No. 98-146, Noticc of InC/II in'. FCC 00-57 (rei February 18. 2000).

112 Sec 4"7 C.F.R. ~ 1011003. Seuj()n 10IIom prohibited [LECs and incumbent cable companies in
UvlDS trom holdll1g an attributable interest in a LMDS A Block license. where the LMDS geographic service area
SIgnifIcantly overlaps the Incumbents authorized or franchIsed service area.

II.' 47 C.F.R. ~ 1011003(a)( I)

II'; LAIDS Second Repor, lind Order, 12 FCC R~'d at 126109]149. 12617-19 m163-165.126219]170.
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one large license for each mostly unencumbered geographic area. 115 However, in this instance, we will be
offering five licenses each per geographic area.tlc, Furthermore, in the 24 GHz band, unlike LMDS, there
are broadband services currently being provided.

34. We received no comments providing information disputing our conclusion that the
24 GHz band spectrum may be inadequate for the provision of competitive multi-channel video
programming distribution (MVPD).']7 We based this conclusion both on our own assessment and on the
current services offered by Teligent, which are limited to voice and data. II8 Moreover, even if an MVPD
offering were possible, we believe that the number of available licenses in each EA (five) would hinder
any anti-competitive conduct by incumbent cable operators. Therefore. we continue to believe that it is
unnecessary to adopt a restriction excluding the participation of incumbent cable companies in this
sen/lce.

35. Finally. we note that Teligent has expressed concern regarding ILEC dominance in
access to mu hi -tenam buildings and requests that we consider adopting safeguards to prevent ILEC
dominance m the marketplace. I I') Specifically, Teligent requests that we prohibit "any
telecommunications carrier .. from entering into or maintaining a contract with a building owner or
manager that provides for that carrier's exclusive access to a multi-tenant building.,,12o We share
Tcligent's concern and are currently considering rooftop access issues in the Competitive Networks
proceeding. :21 We believe that the Competitive Networks proceeding is the more appropriate proceeding
in which to consider these issues. Moreover. as Teligent itself noted in the LMDS eligibility restriction
proceeding. the acquisition of a license does not reduce or eliminate an ILECs' motivation or ability to
restrict the multiple-unit rooftop access of competitors. 122 Thus, we adopt our proposal to allow open
eligibility in the 24 GHz band.

3. Performance Requirements

36. Background. The Commission has, in other wireless services. imposed performance
requirements to ensure that the spectrum is used effectively and that service is deployed rapidly. More
recently, the Commission has employed a substantial service standard as a mechanism to foster rapid
development of spectrum. In the NPRM. we solicited comment on whether a substantial service
requirement or. in the alternative, a minimum coverage requirement is more appropriate for this band.

123

11' LMDS proVIded two licenses per BTA. The A Block license IS comprised of 1150 MHz of total

hand \\ IJth Jnd the B B lock license is comprised of 150 MHz of total bandWidth.

Ill, Sa Reallocation O,.d('l. 12 FCC Rcd at 3471. See also supra 'Jl20.

I t- NPRAJ, 14 FCC Rcd at 19277 ~[22; Sec also Teligent Comments at 7, n.12. Teligent indicates that

M\'PD I~ nut currently offered in the 24 GHz hand

118 NPRM. 14 FCC Red at 19277 9122.

119 Teligent Comment~ at 17-18.

,20/<1 at 19-24.

121 Promotion of Competitive Netw'()fks in Local Telecommunication~Markets. WT Docket No. 99-217.
CC Ducket No 98-98. Notice of Proposed R/llellwkmg alld Notice of IlIquin. FCC 99-141 (reI. July 9. 1999).

122 Teligent Comment~ at 6 in L~IDS Third Report and Order proceeding.

12.' Sa NPRM. 14 FCC Red at 19280-81 'IT 32.
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In this connection, we asked whether a safe harbor standard is warranted and requested comment on
possible sanctions for licensees that fail to meet the performance requirements. 124

37. Discussion, The majority of commenters preferred the application of a renewal
expectancy based on the substantial service requirement, noting the flexibility that such a standard will
offer licensees as they determine how best to implement business plans for the 24 GHz band. 125

However, RTG preferred a minimum coverage requirement to ensure the deployment of services in the
24 GHz band to rural areas if the Commission uses EA-based service areas for this band. 126 We disagree
with RTG that strict minimum coverage requirements are necessary. In this regard, we note that some
commenters believe that the suggested alternative minimum coverage requirements would be inconsistent
with other fixed services. 127 In addition, PCIA asserts that imposition of a numerical minimum coverage
requirement might adversely affect the financing opportunities for 24 GHz band applicants and
licensees. 12

' Based on the record in this proceeding, we believe that the substantial service standard, in
lieu of specific coverage requirements, best serves the public interest. In addition to being consistent with
the approach used in other wireless services. we believe that this standard is sufficiently flexible to foster
expeditious development and deployment of systems and will ultimately create competition among the
service providers in this band.

38, We define substantial service as "a service that is sound, favorable, and substantially
above a level of mediocre service which might minimally warrant renewal.,,129 As a result of the
flexibility that this standard affords. we have, in past proceedings, provided safe harbor examples to
provide guidance to licensees in meeting this requirement. Safe harbor examples for the a 24 GHz point
lo-p01l1t/multipoint licensee may consist of a showing of four links per million population within a service
area or service to an area that has very limited access to either wireless or wireline telecommunications
services. In order to determine whether a licensee has provided substantial service at the end of the
license term, we will consider factors such as: i) whether the licensee's operations service niche markets
or focus on serving populations outside of areas serviced by other licensees; ii) whether the licensee's
operations serve populations with limited access to telecommunications services; and iii) a demonstration
of service to J significant portion of the population or land area of the licensed area. 131 We emphasize that
this list is not exhaustive and that the substantial service requirement can be met in other ways. Hence,

12' FWCC Comments at 7: PCIA Comment,; at 16-18: Teligent Comments at 26-28.

12(, RTG Comments at 14-15.

12' See FWCC Comments at 7: PCIA Comments at 17; Teligent Comments at 27,

i:, S"" PCIA Comments at 17-18.

12'! 4: CF.R ~ ::::::.940(a)( 1)(1), Sn olIO L..\fDS Second Report and Order, 12 FCC Rcd 12545, 12660;
Amendment of the CommIssion's Rules to Establish Part 27. the WIreless Communications Service. GN Docket
No %-228. Report and Order, 12 FCC Red 10785. 10843-10844 (1997) nVcs Reportund Order); Amendment of
Part 95 of the Commission's Rules to Provide Regulatory Flexibility in the 218-219 MHz Service. WT Docket
"lo 9S-169, RefWI'! u/ld Order (I/ld MelllorandulIl Oplnlo/l (//ld Order. 15 FCC Rcd 1497. 1537-38 ( 1999) (2 JS-
:: J'J MIf: Sen/(e Report (I/ld Order): MAS Repol'! a/ld Order, FCC No. 99-415 qj 94.

See 3'J GIf:: Report (//ld Order. 12 FCC Red 18600. 18625 9i 46.

; .~ ]

S,', LMDS 5iecOIul Repol'! and Onla. 1:' FCC Red at 12660: WCS Report (//ld Order, 12 FCC Red at
!(J~4~--+-+::' IS-:'I'J MIl: Scnll(' Rcrull'/ lind OnlC/. I~ ICC Red at 15-'8: MAS Report und Order at 9195.
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we will review licensees' showings on a case-by-case basis. If a licensee fails to meet the performance
requirement, the subject license will not be renewed.

39. We note that several licenses currently held by incumbent licensees are scheduled to
expire in 2001. Under the previous performance requirements, incumbent licensees were required to
construct at least one link in their service area within eighteen months, without any further performance
requirements imposed during their license terrn.

112
We recognize that the substantial service requirement

we adopt herein differs somewhat from the previous performance requirement. We also note that these
license terms are of a limited duration. Under these circumstances, we believe that we should incorporate
the build-out showing into the showing required at renewal. L13 Accordingly, we determine that those
incumbent 24 GHz band licensees who have met the build-out requirements of Section 101.63 by their
200 I renewal date will satisfy the substantial service requirement we have adopted herein. We believe
that this approach furthers the public interest and affords incumbent licensees the opportunity to continue
implementation of their existing business plans. This decision also allows us to remain consistent with
our renewal requirements. as discussed below, ensuring efficient use of the spectrum, and expeditious
service to the public.

4. License Term and Renewal Expectancy

40. Background. In the NPRM, we sought comment on the license term and renewal
expectancy requirements for the 24 GHz band.'''' We indicated that a ten-year license term, combined
with ~l renewal expectancy. would promote a stable regulatory environment that will encourage the
development of this spectrum.!" Thus. we proposed that the license terms for both incumbent and new
24 GHz band licensees be ten years, with a renewal expectancy based on a showing that the licensee is
providing substantial service. IJ

(' We also requested comment on possible alternatives to this proposal,
such as whether a longer license term is warranted. m In addition, we proposed that the renewal
application of a 24 GHz band licensee must, at a minimum. include specific showings in order to claim

138renewal expectancy.

41. Discussion. Based on the record in this proceeding, we adopt a ten-year license term, in
conjunction with a renewal expectancy based on substantial service. m Hence, a renewal applicant shall
receive a preference or renewal expectancy if the applicant has provided substantial service during its
previous license term and has complied with the Communications Act and Commission rules and

1'3 Sec c.g.. 39 GH~ Report and Order. 12 FCC Rcd 18600. j 8625 q[ 47.

i1~ VPRM. 14 FCC Rcd at 19279q) 29

L'.' 1£1.

NPRA1 at j 9279 q[ 29.

1
1

8 1d at 19280Q130

13'1 We note that Incumbent licensees that currently have a license term of less than less than ten years will
reccl\ l~ a tcn-vear tcrm upon renewal.
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policies. Generally, commenters supported this proposal.l 40 For instance, Teligent indicated that a

license term in excess of ten years may lead to spectrum warehousing because longer license terms
provide the Commission with fewer 0pp0I1unities to determine whether a licensee is providing substantial
service.

14l
In addition, FWCC and PCIA stressed the importance of adopting a license term and renewal

expectancy that is consistent with other fixed wireless services.'4~ We have made significant efforts to
establish consistency and promote regulatory parity with respect to policies governing the wireless
services.

143
In other contexts, we have recognized the advantages that a ten-year license term and renewal

expectancy based on a substantial service requirement affords nascent providers and, thus, endorsed this
approach. I+: Similarly. we believe that adopting a requirement that 24 GHz band licensees make a
showing of substantial service at renewal in order to acquire an expectancy will further the public interest.
In addition to ensuring regulatory consistency. this approach will promote the development of the 24 GHz
band.

42. In ord·,>r to claim a renewal expectancy, we will require the licensee to, at a minimum,
provide the Commissl'II with l) a description of its current service in terms of geographic coverage and
population served or links installed and a description of how the service complies with the substantial
service requirement; and 2) copies of any Commission Orders finding the licensee to have violated the
Communications Act or any Commission rule or policy. and a list of any pending proceedings that relate
to an~ matter described by the requirements for the renewal expectancy. These requirements are in the
public interest as these showings ensure that the licensee is using the spectrum efficiently to provide
services to the public. has operated its facilities in compliance with the Commission's rules, and has the
requisite qualifications to be a Commission licensee.

5. Application of Title II Requirements to Common Carriers

43. Background. We have taken various steps to foster competition among
telecommunications service providers. We recognize that certain provisions of the Communications Act
may not be as necessary or may prove to be more burdensome to a new entrant and that removing and/or
reducing unnecessary regulation tends to encourage market entry and lower costs, In our effort to
facilitate the entry of new operators into the various markets, we have exercised our authority under
Sections 10 and 332(c)( 1)(A) of the Communications Act to streamline and/or eliminate various Title II
requirements for common carriers. For example. in the commercial mobile radio service (CMRS)
proceeding. we utilized our forbearance authority for certain requirements involving the filing of tariffs
and inter-carrier contracts and the maintenance of certain records.

145
In addition, we have applied our

forht'Jrance authority in permitting competitive access providers (CAPS) and competitive local exchange

[41i Sec. eg .. FWCC Comments at 7: PCIA Comments at 16-18; Teligenl Comments at 26-28; Teligent

Reply Comments at 10

14'. Teltgent Comments at 26.

142 FWCC Comments JI 7; PCIA Comments al 16. See a/so supra '1136.

14.1 See. e.g .. UdDS Second Report and Order at 12545; 39 GH::. 1'.10&0.14 FCC Rcd 12428; 218
219 .\IH::. Report and Order at 1497.

14-1 Sec }Y G H::. Re!Jort and Order, 12 FCC Red 18600. 18623; MAS Report and Order at 'Il 95.

145 Sec Implementat\()n of Sections 3( n) and 332 of the Communications ACI. Regulatory Treatment of
rv!obile ServIces. Second Report and Order. 9 FCC Red 141 I. 1463-93 ( 1994) (C/\.JRS Second Report and Order).
The CommlSSIOI1 determlI1ed t() forbear secti()ns 20.\ 204. 205. 211. 212. and most application of section 214.
1£1 at l.:ns-so
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carriers (CLECs) to file permissive tariffs,J-l6 We nonetheless note that there also have been instances
where we specifically declined to forbear from enforcing certain provisions against either CLECS or
CMRS providers,'-l7

44. In the NPRM, we noted our forbearance authority pursuant to Section 10 of the
Communications Act and considered the extent to which we should apply Title II requirements to
common caITiers in this context. Thus, we sought comment on whether we should forbear from enforcing
any provisions of the Communications Act or the Commission's Rules on common carrier licensees in the
24 GHz band. I-lS

45. Discussion. Although we solicited comment on the appropriate use of our forbearance
authority with respect to the 24 GHz band, we received few comments regarding this matter. One
commenter indicated that we should extend forbearance to all non-dominant carriers in the 24 GHz band
regardless of the technology they employ to provide their services. I-l9 Two commenters stated that we
should extend the maximum possible forbearance to 24 GHz band licensees and also initiate a proceeding
that applies forbearance to all fixed wireless licensees regardless of the frequency band. lso Only PCIA
offered specific provisions for us to consider, suggesting that we immediately relieve all fixed wireless
carriers from the same common carrier regulations as to which it has exercised forbearance with respect
to CMRS carriers.I'l However, none of the commenters described how forbearance from any of the
proVIsions is warranted pursuant to the provision of Section 10 of the Communications Act. Section 10
provides the Commission forbearance authority, if the Commission determines that 1) enforcement of the
regulation and/or provision is not necessary to ensure that charges, practices, classifications, or
regulations are reasonably fair; 2) enforcement is not necessary in order to protect consumers; and 3)
forbearance is consistent with the public interest.ls~

46. PCIA expressed concern that selective application of forbearance to 24 GHz band
licensees would threaten to provide one group of licensees with a regulatory advantage over other fixed
licensees offering similar services and, thus urged us to adopt a uniform policy that relieves all fixed

l-l(, See In the Matters of Hyperion Telecommunications. Inc. Petition Requesting Forbearance, Time
Warner CommUnIcations PetitIon for Forbearance, Complete Detariffing for Competitive Access Providers and
Competilive EXl'hange Carners. AlclIloralldlllll OpilllOlllllld Order alld Notice of Proposed Rule Makillg. 12 FCC
Red 8596 at 8608-10 9[9! n-:?7

!-l7 Sec CMRS Secolld Report (lild Order at 1478 (dechning to forbear Sections 201 and 202 of the
Communications Act); In the Matter of Personal Communlcations Industry Association's Broadband Personal
C\,rnmunlcatlons Services Alliance's Petition for Forbearance for Broadband Personal Communications Services,
F'orbear:ml'e lwm Applying Prlwisions of the Communications Act to Wireless Telecommunications Carriers. WT
Docket No. 98- 100. Alcl/w/WIdlllll OPIllio/l (llld Ordo (llld NOllee of Proposed RlIlelllakillg. 13 FCC Rcd 16857,
1691-.+ (1998) Ideclining to forbear from applyIng Section 20.12(bl of the CommIssion's Rules (resale rule) and
SeC!llJnS 201 and 202 of the Communications Act).

I-lS \PRM at 19281-82 1135.

l-l'i Teligent Comments at 29.

I 'f) PCL-\ Comments at 13-16: FWCC Comments at 6.

1."1. PCIA Comments at 16.

:.'2 SCI' 4: USC ~ 160lal
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wireless frequency bands from unnecessary regulations. 15) We are currently conducting a broad analysis
with respect to forbearance from applying Title II obligations of the Act and certain provisions of the
Commission's rules to various wireless telecommunications carriers. including fixed wireless service
providers. 154 The PCIA Forhearance Order and NPRM examines our prior efforts to consolidate onerous
regulations. as well as. previous application of our forbearance authority.155 For example, we have
streamlined Sections 211 and 214 of the Act and have afforded relief to non-CMRS providers by 1)
granting blanket entrance authorizations to all carriers for domestic services; 2) providing for automatic
grant of intemational entrance applications after 14 days in most instances; 3) establishing automatic
grant elf domestic exit applications after 31 days for non-dominant carriers; and 4) providing that non
dominant carriers need not file contracts for domestic services. 156 In addition. we are exploring our
forbearance authority with respect to the Part 101 Services in an outstanding proceeding. 157 Hence, a
decision to utilize our forbearance authority in the Part 101 MO&O and NPRM will apply to the 24 GHz
band a~ well. As a result. we decline to address any specific forbearance measures for the 24 GHz band at
this time. We note that we are currently preparing a staff report in connection with the Section 11
Biennial Review and anticipate its release for comment later this year. We encourage parties to pursue
some of these issues concerning streamlining regulations and/or the application of our forbearance
authority in that proceeding.

6. Aggregation. Disaggregation and Partitioning

47. Background. In a number of recent proceedings, we have adopted a flexible approach for
partitioning and disaggregation. 158 This approach is intended to encourage spectrum efficiency and afford
all parties an opportunity to respond to market demands for services and/or spectrum in unserved and
underserved areas. 159 In this regard. we sought comment on whether to apply such an approach to the
24 GHz band. and if so. what limits, if any. should be placed on the ability of a 24 GHz band licensee to

I".. PCI A Comments at 15-16.

i '4 Sec Personal Communications Industry Association' s Broadband Personal Communications Services
Alliance's Petition for Forbearance for Broadband Personal Communications Services. Memorandum Opinioll and
Ordet ilnd NOlice o( Proposed Rulemaking. 13 FCC Rcd 16857 (1998) (PCIA Forbearance Order and NPRM).

lSI, See 47 c.F.R.::: 43.51; Implementation of Section 402(b)(2)(A) of the Telecommunications Act of
1996. Repon and Order. 14 FCC Rcd 11364. 113707591918-18.11378-8191'1126-32 (1999); 1998 Biennial
Regulall1ry ReView - Review of Internatlonal Common Carrier Regulatlons, Report ant! Ort!er. 14 FCC Rcd 4909.

49 I::7 9!<j] 8-40 (1999).

15- Reorgamzation and ReviSIOn of Parts I. 2, 21. and 94 of the Rules to Establish a New Part 101
G(nerning Terrestrial Microwave Fixed Radio Services. WT Docket No. 94-148. MemorandulIl Opinion and
Order and lv'mlcc of Proposed Rule Making. FCC 00-339183 (reI. Feb. 14.2000) (Part 101 MO&O and NPRM).

iSS Sec. eg, MAS Reporl alld Order. FCC No. 99-415 at 91'11 78-88; 39 CH::: A10&0. 14 FCC Rcd 12428;
ReViSIon of Pan 22 and Part 90 of the Commlssion's Rules to Facilitate Future Development of Paging Systems.
PR DOL'ket No. 93-253. MellwrwululIl OpinIOn (lnt! Order on Reconsideration and Third Report and Order. 14
FCC Red 10030, 1010 I (1999) (Paging Sntellls T!/ird Report alld Order); Rulemaking to Amend Parts 1. 2, 21.
and 2:', of the Commission's Rules to Redesignate the 275-29.5 GHz Frequency Band. To Reallocate the 29.5
,0.0 GHz Frequency Band, To Establish Rules and PoliCIes for Local Multipoint DIstribution Service and for
Fixed Satellite Sel'\lCes. CC Docket Nu. 92-297. FOllrlh Report alit! Order, 13 FCC Rcd 11655 (1998) (LMDS
FOlirtli Report alit! Order); Parlllioni//x ant! DI.\aggrcgal(()// Report ant! Order. II FCC Rl:d 21831.

15\)
['Urfl!lo//Inf; Repor! a//d Order. II FCC Rcd at 21843 '11 12
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partItIon its service area and/or disaggregate its spectrum. 160 We also sought comment on what
information we should require parties to file in conjunction with this process. 1(,]

48. Discussion. We received no comments opposing our proposed flexible approach to
partitioning and disaggregation for the 24 GHz band. In addition, we note that our proposal is consistent
with the approaches adopted in other fixed wireless contexts. I

(,2 Because we continue to believe that the
tlexibility provided by this approach will accommodate license transferability and provide a mechanism
by which new entrants and small businesses are afforded additional opportunities to become service
prO\iders in the 24 GHz band,16' we will adopt our proposal. Thus, we will permit incumbents and new
24 GHz band licensees to partition their service areas along any area defined by the parties. We will also
allow aggregation/disaggregation of any spectrum without restriction on the amount of spectrum
disaggregated.

49. In the event that a 24 GHz license is partitioned or disaggregated, any partltIonee or
disaggregatee is authorized to hold its license for the remainder of the original licensee's (i.e., partitionor
or disaggregatorl license term and a demonstration must be made that the applicable construction
requirements have been met for the partitioned area or disaggregated spectrum at the time of renewal.
However, we have determined that participants to a partitioning agreement should be permitted to
negotiate \vhether one party or both will be responsible for compliance with these requirements. In
additiun to being consistem with provisions in other services. we conclude that this approach is
appropriate because it will "ensure that licensees have the flexibility to structure their business plans
while ensuring that partitioning not be used as a vehicle to circumvent the applicable construction
requirements.,,16-1 Thus. parties will be given two options to meet the substantial service construction
requirement. Under the first option the parties to the partitioning agreement would certify that they would
each separately satisfy the substantial service requirement for their portion of the service area. 165 If either
party fails to meet the substantial service requirement by the end of the license term, then the non
performing licensee's authorization would be subject to cancellation at the end of the initial license
term. 1(,1, Under the second option, the original licensee or partitionor certifies that it has met or will meet
the substantial service requirement for the entire service area during the license term. If the original
licensee fails to make the required showing. then this licensee's authorization will be subject to
cancellation. but the partitionee's license \vill not be affected by this cancellation. 167

If,() NPRM. 14 FCC Red at 19279 ~91 27 -28. PartItioning is the assignment of geographic portions of a
license along geopolitICal or user defined boundanes other than those defined by Rand McNally. Disaggregation
IS the assIgnment of dIscrete portions or blocks of Itcensed spectrum to another entity.

:61
1d

II,: See LMDS Fourrh Reporr alld Order. 13 FCC Red at 11655; 39 GH:: A10&0. 14 FCC Rcd at 12460

619!6063

i fl.' ~ -1 ellgent Comment;, at 2)-26

I<)~ Sce. e.g .. LA1DS Fourth Reporr alld Order. 13 FCC Rcd at ] 1664-65 ~ 16.

I (I) ~

5ec. e.g.. pes Order. ] I FCC Red at 21855: LHDS Report (llId Order. ] 3 FCC Rcd ] ]665 9[ 16.

II,,, Sec. eg LAtDS Report alld Order. 13 FCC Rcd 116659116.

16" Id
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50. We also conclude that parties to a disaggregation agreement should be given the
flexibility to determine which party will assume responsibility for complying with our construction
requirements in regard to the disaggregated portion of the license. As with partitioning agreements,
parties must certify whether one licensee will fulfill the applicable requirements or whether the parties
will share responsibility. 168 In addition, we will permit 24 GHz band licensees to enter into combined
partitioning and disaggregation agreements. As we have stated in the past. we believe that offering this
option will promote spectral efficiency. \69 We also believe that combined partitioning and disaggregation
will speed service to unserved or underserved areas, enhance competition, and encourage new entrants
into the market.

51. We consider partitioning and disaggregation to be a form of license assignment that will
require prior Commission approval, unless pro-forma in nature. 17D Therefore, a 24 GHz band licensee
will be required to file a standard application for approval of assignment on a FCC Form 603. 17

\ We note
that if a licensee has negotiated a frequency coordination agreement with another licensee, such
agreement shall remain in effect on all parties regardless of an assignment or partitioning ancIJor
disaggregation arrangements unless a new agreement is reached. In effect, the frequency coordination
agreement will convey with the license. Finally. 24 GHz band licensees who receive bidding credits at
auction and subsequently seek to partition or disaggregate their spectrum holding(s) will be subject to the
unjust enrichment provisions contained in Section 1.2111(e) of our Rules. m

7. Foreign Ownership Restrictions

52. Background. Foreign ownership and citizenship requirements for 24 GHz band licensees
are set forth in Sections 310(a) and 31O(b) of the Communications Act, as modified by the 1996 Act,
\vhich restricts the issuance of licenses to certain applicants. l

7' Section 310(a) prohibits any foreign
government or representative from holding a station license. Section 310(b) prohibits certain defined
foreign o\vnership interests in common carrier licenses. In the NPRM, we concluded that Section 101.7
of the Commi ssion' s Rules. 174 which implements Section 310 of the Act, should be applied to the 24 GHz
band'-' Section 101.7(a) prohibits the granting of any license to be held by a foreign government or its

tho Id. at 116669[19.

169 \\'e note that our decision to allow combined partitioning and disaggregation is consistent with our
approach In other services Sec. e.g. MAS Report alld Order, FCC 99-415 9l88; 39 GH::. MO&O, 14 FCC Red at
2460: Pagl/lg Systellls Tlurd Report alld Order. 14 FCC Rcd at 10110: pes Order. 11 FCC Rcd at 21866.

170 See. eg. 39 GH::. Report alld Order. 12 FCC Rcd 18635 9l73.

;71 See 47 C.F.R. ~ 1948.

I-·~

, - -p C.F.R ~ 1.211 11 e)

. See·P esc ~~ 310(al. 310(b).

174 47 C'.F.R. ~ 1017(bj

1-' NPRM. 14 FCC Red at 19277 <fl'!ln-24.
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representative 1"6 Section 10 1.7(b) prohibits the grant of a common carrier license to an applicant who
fails any of the four citizenship requirements listed therein. m

53. Disc/lssion. We received one comment supporting our proposal to extend the Part 101
foreign ownership requirements to 24 GHz band licensees. This commenter agrees that requiring Part
10 I compliance is consistent with the application of Section 310 and the World Trade Organization
(WTOl Basic Telecommunications Agreements. 178 Based on our review of the record in this proceeding
and for the reasons stated in the NPRM, we will apply Section 101.7 of the Commissions Rules without
modification to the 24 GHz band.

54. As we have done in the case of MDS, satellite service, and LMDS, we will require an
applicant electing non-common carrier status to also submit the same information that common carriers
applicants must submit in order to address the alien ownership restrictions under Section 31O(b) of the
Act. 1-'9 Because 24 GHz band licensees are permitted to offer both common and non-common carrier
services. we believe this requirement is necessary in order to enable us to ascertain compliance of all
24 GHz band licensees with the alien ownership restrictions set forth in Section 101.7 of the
Commission's Rules. This information can be used whenever the licensee changes to common carrier
status without imposing an additional filing requirement when the licensee makes the change. 180 We note,
moreover, that we would not disqualify an applicant requesting authorization exclusively to provide non
cornman carrier service from obtaining a 24 GHz band license solely on the basis that its citizenship
information would disqualify it from receiving a common carrier license.

55. Accordingly. cornman carrier and non-common carrier licensees in the 24 GHz band will
be required to provide the alien ownership information requested by FCC Form 601. Moreover, both
common carriers and non-common carriers must amend their FCC Form 602 to reflect any changes in
foreign ownership information. \Ve note that. in response to the WTO Basic Telecommunications
Agreement. ViC have relaxed our policy concerning foreign ownership of common carrier licenses under
Section 31O(bH4). We now presume that ownership by entities that are WTO members serves the public
interest. HO\vever. ownership by entities from countries that are not WTO members continues to be
subject to the effective competitive opportunities test established by the Commission.

181

1-'-' .+' eFR ~ I017(b)

1-'8 TeiIgcnl Cllmmellls at 2'+-25

17') See AIDS Report ilnd Order. 2 FCC Rcd at .+253 9]16 (1987); Streamlining the Commission's Rules
and RegulatIons for Satellite Application and LicenSing Procedures. IE Docket No. 95-117. Report alld Order.
11 FCC Rcd 21581. 21599 9[ .+3 (1996); LMDS Secolld Report ami Order. 12 FCC Rcd at 12651 9] 243.

I~(j \Ve note. however. that to the extent that a licensec's deCISion to change its regulatory status raises
Issues \\ Ith respect to that licensee exceeding the benchmark contallled in Section 31 O(b)(4), the rules require the
Commlsslon's prior approval before the licensee can make this change. Rules and Policies on Foreign
Participation In the U.S TelecommunIcations Market and Market Entry and Regulation of Foreign-AfflliJted
Entllle,.lB Docket Nos. 97-1'+2 and 95-22. Report and Order and Order on ReconSIderation. 12 FCC Rcd 23891,
:.:'-'9'+0-'+l91'nlll-118(1997).

18: Sec Rules and PolICies on Fmeign PartiCipation in the U.S Telecommunications Market. lB Docket
1\',) q, -1'+2. Market Entry and Rcgulatlon of Foreign-AffIliated Entitles. IE Docket No. 95-22. Report and Order
ilnd (i,der 011 Recollw/cmrlOn. 12 FCC Red 23891. 239'5-47 9]9[ 97-132 (1997)
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56. As discussed above. our general proposal was to apply the technical rules in Part 10 I to
govern the use of the 24 GHz band. including the technical parameters, such as channelization, frequency
tolerance and stability. power and emission limitations, antennas, and equipment authorization.'81 We
note. however. that the technical parameters currently governing 24 GHz band operations were done in
the Reallocation Order and were derived from those applied to DEMS operations at 18 GHZ.'83
Therefore. there was initial concern as to whether these parameters were suited specifically for the
24 GHz band. We requested comment on our proposed general approach for the 24 GHz band. 184

Specifically. we sought comment on whether operations in this band should be limited to digital
modulation and whether future development of the 24 GHz band will be facilitated by adopting technical
parameters different from those currently provided for in our Part 10 1 rules. 18S We also proposed the
retention of a separate emission mask for the 24 GHz band by adding a new subsection, (a)(5), to Section
101.lll(aj IS(, In addition. we requested comment regarding the licensing and coordination of 24 GHz
stations. In this connection. we proposed to replace the current requirement for licensing of individual
nodal stations with a coordination requirement. Further. we proposed to remove the current 80 km
coordination distance. and instead require that 24 GHz band licensees coordinate their facilities whenever
their facilities have line-of-sight into other 24 GHz band licensees' facilities or are within the same
geographic area. ISe We also proposed that licensees and manufacturers be subject to the RF radiation
exposure requirements specified in Sections 1.1307(b). 2.1091 and 2.1093 of the Commission's Rules.

1. Emission Mask

57. Many commenters suggest that the proposed errusslOn mask requirement in
Section 101.111(a)(5) is inappropriate for the 24 GHz band and request that we instead apply the
emission mask set forth in Section 10 1.111 (a)(2)(ii) of our Rules. 188 One commenter notes that the
proposed mask is too lax with regard to channel roll off and requires an unachievable noise fIooL'89 As
an alternative. commenters suggest that the emission mask in Section 101.111(a)(2)(ii) will result in an
appropriate level of adjacent channel interference protection and a consistent mask for all frequency
bands above 15 GHz. thereby making it easier for manufacturers to design equipment. 19o Teligent
requests that we grant similar regulatory treatment for 24 GHz band licensees that was accorded to
3() 'GHz licensees regarding the applicability of emission limits for aggregated channel blocks.I,)1 Teligent

I,: NPRA1. 14 FCC Rcd at I9282-839[ 36.

18' Iii at 91 37.

18' Id

18(, Amendment to Pans 1. 2, and 101 of the Commission's Rules To License Fixed Services at 24 GHz.
ET Docket 99-327. Enarll/ll to Notice of Proposed RlilclIlaki/lg at 917 (reI. Dec. 23.1999).

10-' Id at 9[38-39.

180 PCIA Comments at 19; FWCC Comments at 5.; Nortel Comments at 2-4; Teligent Comments at 29-32.

lo<) Nortel Comments at 3.

19{J N<mel Cllmments at '+-5: Teligent Comments at 31-32.

I)'

, Teligent Comment, at 32.
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contends that there is no need to protect against adjacent channel interference when adjacent channels are
licensed to the same entity, and urges us to modifY Section 101.109, Note 7 of our Rules to include a
reference to the 24 GHz -band. lYe ~Teligent also ~eeks clarification that the proposed emission mask
( 1) applies only to the edge of each channeL and not to subchannels established by licensees; (2) can be
satisfied by locating the canier frequencies of the subchannel radios sufficiently far from the channel
edges so that the emission levels of the mask are satisfied; and (3) be interpreted such that the value B is
the 40 megahertz bandwidth of the licensed channeL even in the case where narrower subchannels are
used. ],n Teligent also requests that, in the case of subchannel use, the mean output power to be used in
emission mask calculations is the sum of the output power leyels of a fully populated channel. 194

58. Based on the record in this proceeding, we will adopt the emission mask set forth in
Section 101.111(a)(2)(ii) of the Commission's Rules, with some modifications, for the 24 GHz band, We
note that the maximum value of B in the equation for the emission mask is normally taken from the
bandwidth table set forth in Section 10 1.109 of our Rules which shows a maximum yalue of 40 MHz,
Even though we are allowing disaggregation and aggregation of spectrum in addition to allowing both
sides of the channel pair to be used as transmit. the actual value of B can be much larger. However, we
will specify that the maximum value of B used in the emission mask equation is limited to 40 MHz for all
cases. Also, the minimum value of B shall be 40 MHz regardless of the size of the channel actually used
and regardless of whether subchannels are being used. We shall also modify Section 101.109, Note 7 to
include reference to the 24 GHz band and its aggregated bandwidths. This will make the roll-off at the
edges of the band similar no matter how large or small the actual bandwidth is.

2. Equipment Requirements

59. Both Nortel and Teligent urge the Commission to "grandfather" previously deployed
equipment. Specifically. Teligent is currently operating its transmitters pursuant to a waiver of the OEMS
emission mask rule in Section 10 1.111 of the Commission's Rules. 1

'J5 The initial \vaiver was necessary,
following the DEMS relocation, because the emission mask in Section 101.111 was developed for 18
GHz band operations and was not suited for 24 GHz band operations. l

% When the OEMS incumbents
first began to relocate from the 18 GHz band, no 24 GHz band eqUipment existed. Therefore, the OEMS
incumbents were forced to modify existing 23 GHz band equipment to utilize the 24 GHz band. Since we
do not wish to adopt a minimum standard for this modified equipment. and commenters have not
requested it. we instead considered the comments requesting that we grandfather this equipment. Teligent
states that it has entered into long-term contracts with its equipment vendors, and thus requests that we
grandfather its current transmitti~g equipment for the remainder of the useful life of the equipment.

197

~"loreover. Norte] and Teligent both request that licensees be given a sufficient transition period, wherein
licensees would be permitted to continue deploying this equipment until new equipment, which satisfies
the standards adopted in this proceeding. is commercially available. l9R Nortel notes that such a transition

]02 1d at 32<33.

'9' Id

I'J-l ld at 33-3'+.

1'1.1 Scc Modljicmio/l Order, 12 FCC Red at 8767 q[ 3.

IYh·I- 1° C 1e 1gent omments at I ....

; (i~

1<1 iJ{ I."
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period is consistent with Commission precedent and will allow licensees to "make full use of their
equipment. and avoid service disruptions to customers. ,,199

60. In the past. we have allowed licensees to contin:le to use equipment that did not comply
with newly implemented rules changes either indefinitely or for a specified period. 20o Also, in this
instance. we do not find that grandfathering the 24 GHz band equipment will greatly undermine the
technical standards adopted in this proceeding. The technical standards for 24 GHz band are designed to
promote effective means of coordinating stations near the boundary regions of adjacent areas, to assist
equipment manufacturers by providing them with guidelines for the design of 24 GHz band equipment,
and to ensure that licensees utilize the spectrum efficiently. Although grandfathering 24 GHz band
equipment may cause added difficulty to the coordination of existing systems, this should only be a
prohlem along the service area boundaries and we believe that any risk of harmful interference can be
resolved by way of coordination among the licensees. Furthermore, we agree with Nortel and Teligent
that requiring licens,,'cs to immediately replace existing equipment could potentially disrupt service
currently being provided to the public. Finally. we believe that any interference issues will be short-tenn
in nature. and will be resolved once the grandfathered equipment has reached the end of its useful life.
Thus, we will allow any equipment that is put in place by January 1. 2001 to be grandfathered
indefinitely. thereby allowing 24 GHz band operators to continue to utilize their recently deployed
equipment. 2lJi However. any equipment deployed after January 1. 2001. must comply with the technical
standards adopted in this proceeding.

61. Additionally. Teligent requests that 24 GHz band equipment be subject to our verification
procedures. rather than certi fication. CUITently. Section 101. 139 of the Commission's Rules requires that
point-to-multipoint transmitters in the 39 GHz band. LMDS and DEMS must be a type which has been
certified by the Commission. however. most other point-to-point microwave transmitters are subject to
the less onerous verification procedure. 21J2 Teligent indicates that utilizing the verification procedure

199
"lorte! Comments at 5.

200 See. e.g .. Replacement of Part 90 by Part 88 to Revise the Private Land Mobile Radio Services and
I\lodify the Pulicies Governll1g Them and Examination of Exclusi vity and Frequency Assignment Policies of the
Pnv;Jte Land Mobile Services. PR Docket No. 92-235, Second AIemorandlllll Opinion and Order, 14 FCC Rcd
8642. S658-S9 q\ 34 (1999) (PUvfRS Second MO&01 (allowing low power licensees to remain at low power and
l"lOunue to use wldeband equipment on a secondary baSIS); PLMRS Second MO&O, 14 FCC Rcd at 8665 'll 47
(l'c:mltting ne\\ licensees on emergency medical communications channels to continue to use non-compliant
equipment tor one year foliowlI1g ellectlve date of new transmitting and receiving requirements. because type
accepted equipment was not yet available): Amendment of Part 25 of the Commission's Rules and Regulations to
Redu,:e Alien Carrier Interference Between Fixed-Satellites at Reduced Orbital Spacings and to Revise
ApP!I\::.ltions PnlL'essing Procedures for Satellite Communications Services. CC Docket No. 86-496, Second
Rcpon and ()rdel and FlirthCl l'v'oflce of Proposed Ru!elllakillg, 8 FCC Rcd 1316. 1322 'll'll 38-39 (1993)
(extendll1g compiJance deadline for non-conforming antennas by one year); Amendment of Section 94.65(3) of the
Commlssion's Rules to Rechannelize the 2450-2483.5 MHz Band. PR Docket No. 89-113. Report and Order.

5 FCC Red 4(l55. 4656-57 9l'll 13- J 7 ( 1990i (permitting systems previously authorized to operate at 2.5 GHz to
cont!f1ue to operate eXisting 800 kHz channel equipment Indefinitely, rather than convert to 625 kHz channels).

~{JI.
January 1. 2001. IS the mandatory deadlll1e lor the lI1cumbent licensees to relocate from 18 GHz to

24 GHz See II/pm Q14.

:u: 4~ C.FR. ~ 1011.'9
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promotes the public interest by allowing faster implementation of new technology.203 We note that this
matter is being addressed in the Part fOf proceeding, and should be decided in that proceeding.204

3. Efficiency Standard

62. Section 10 1.141 of the Commission's Rules requires that 24 GHz band DEMS licensees
meet a spectral efficiency standard.

20s
However. in this proceeding we have altered the nature of 24 GHz

Service to allow more flexibility in system design and to license on a geographic basis. Moreover,
consistent with our actions in other proceedings. 206 we believe it unwise to adopt technical rules that will
require updating as technology advances. Therefore, we eliminate the 24 GHz band from the spectral
efficiency standard. We believe that this will provide 24 GHz band licensees with the necessary
maximum flexibility to respond to market forces.

4. Antenna Directivity

63. Comsearch requests that we amend the directional antenna standards of Section 101.115
of our Rules to allow for use of one foot diameter parabolic antennas.2()1 Teligent requests that the user
station antenna directi vity requirement in Section 101.115 be eliminated. 208

64. Based on our reviev, of the record in this proceeding and the proposals presented by
Comsearch and Teligent , we conclude that our rules regarding antenna directivity should be modified. In
this regard. we will amend the directional antenna standards of Section 101.115 of our Rules to allow for
use of one foot diameter parabolic antennas. We will effectuate this amendment by changing the antenna
beamwidth value to 2.8 degrees instead of 2.2 and increasing the pattern to require a front-to-back ratio of
4S dB for Category Band 60 dB for Category A instead of 36 dB and S5 dB, respectively. Although we
are not persuaded that the nodal station and user station antenna directivity requirement in Section
101.115 should be eliminated. we are convinced that it is unnecessary to require 24 GHz band licensees to
comply with these standards in every instance. However, we decline to eliminate the requirement
entirely. because it provides an established technical standard for the Commission to apply in the event
that licensees are unable to resolve a coordination conflict. One such instance where we believe that the
antenna standards may be needed is within 56 km of the lJ.S.lCanadian border where 24 GHz band
licensees are required'to comply with an international coordination agreement. 209 Another example is
near the service area boundaries where coordination with other licensees takes place. Also, we will
require the use of higher performance antennas where interference problems can be resolved by the use of
such antennas This decision will grant 24 GHz band licensees greater flexibility by allowing point-to
point. point-to-multipoint. and/or multipoint-to-multipoint service systems usage. We note. however, that
allowing both the nodal and user stations to utilize non-directional antennas may result in more

~Oi. ,
. 1 eiJgent Comments at ,to?

204 Parr /0/ /'.10&0 alld NPRM, 15 FCC Red 13:?9, 3157-58 9[ 57.

205.+/ C.F.R ~ 101.141

20(, 39 CH::: Reporl awl Order. 12 FCC Rl'd at ]8629 ~ 60: LtfDS Second RepOrT (llId Order, 12 FCC Red

aI126:29[301.

lpj
_. C'omsearch Comments at 6.

"'(\'

-' Tcligcnt Comments at 39.

209 , .
At present no such agreement eXists With MeXICO.
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complicated and less effective frequency coordination. Licensees are expected to resolve such difficulties
with sharing agreements.

5. Licensing and Coordination

65. As stated above, commenters agree with our proposal to eliminate individual licensing
for nodal stations and adopt geographic area licensing in the 24 GHz band with a frequency coordination
requirement. 2lO However. we note that most of these commenters believe that the coordination
requirements we proposed require better clarification or delineation. For instance. Teligent comments
that. while it agrees that an 80 km coordination distance is too large, use of a specified coordination
distance is an effective method of coordination and consistent with operations in other frequency bands. 211

Teligent also suggests that a coordination distance be developed by an industry body. such as NSMA, and
that. in the interim. 40 km would suffice?2 Other commenters request a more precise definition for the
line-of-sight coordination requirement or an alternative coordination requirement. These commenters
recommend that an alternative coordination requirement might include one or a possible combination of
distance. line-of-sight. power flux density (PFD) limit. and radius requirements.m Finally. Comsearch
requests that we clarify whether both nodal and user stations are to be coordinated or only nodal
stations. 2lJ It also requests clarification of any filing requirements for station modification and
ddetion. 21 '

66. Based upon or review of the record in this proceeding. we conclude that we should
eliminate individual licensing for nodal and user stations and adopt a more precise definition for the line
of sight coordination requirement by requiring coordination of both nodal and user stations when they
have optical line of sight into other licensees' areas or other licensees' facilities within the same
geographic area. In addition. we note that the U.S. and Canada have now agreed on the coordination
parameters between the countries in the border areas. 216 The first step to coordination in this agreement is
for the two parties to form a mutual agreement on the use of their systems. If this fails. the agreement
specifies PFD levels which trigger coordination for stations which are within 56 km of the border and
have an optical line-of-sight into the adjacent area. The agreement considers mitigating techniques such
as antenna discrimination. polarization, frequency offset. shielding. site selection and power control to
facilitate coordination of systems. We are aware that for different areas of the country the rainfall varies
as well as the terrain and foliage which affect shielding. Rather than specify a distance such as 40 km
which Teligent suggested, we believe the most flexible approach is to recognize the variations of each
uniqu(' area and to allow the relevant licensees to mutually resolve their coordination problems with as
little input from the Commission as possible.

2111 Sec PCIA Comments at 18-19: FWCC Comments at 7-8: Nortel Comments at 4; Comsearch

Cmnments at 2-3: TelJgent Comments at 34.

cll Teligent Comments at 37.

cl2 Id at 37-38.

21' FWCC Comments Jt 8; PCIA Comments at 19.

"4
-, Comsearch Comments at 4.

.:: 1S Iii at 4-6.

'If
- .J See Interim ArrJngement ConcernIng the Sharing between CanadJ and the United States of America

on Broadband WlI'eless Systems in the Frequency Bands 24.25-24.45 GHz. 25.05-25.25 GHz. and 38.6-40.0 GHz
Signed by the FCC on DeL'S, 1()()C) and Canada on Dec 21. 1999 (Canadian Agreelllent).
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67. The Canadian Agreement specifies that no coordination is required if the PFD at the
boundary is -114 dBWfmc in any 1 MHz. It also specifies that entities can deploy equipment subject to
successful coordination between affected licensees with PFDs up to -94 dBWfmc in any 1 MHz. If
powers exceed a PFD of to -94 dBWfmc in any 1 MHz, the deployment is subject to the consent of the
licensee(s) in the adjacent service area. Therefore, we will use the PFD levels established in the Canadian
Agreement as recommended guidelines for coordination between U.S. licensees, but not require them to
be met (other than for Canadian coordination) to allow for the licensees in each area to establish values
more in line with the systems and techniques they deploy. In this connection, we note that licensees will
have varying requirements based on their specific system architecture, the local terrain, and the rainfall
characteristics of their region. Several commenters suggested that the industry, through a group such as
NS1\lA. study the appropriate PFD levels and determine a standard for coordination. While we endorse
this industry study approach in the future. we believe that it would be inappropriate at this time to specify,
by rule. the PFD values at the EA boundary for which coordination is required between U.S. licensees.
\Ve believe that ultimately the licensees need to discuss their systems with each other to optimize the
usage in each area. and develop sharing agreements, and we will only specify recommended PFD
guidelmcs to be followed when a licensee's antenna has optical line-of-sight into another area and is
within 56 km.

6. RF Safety

68. In the NPRAt, \', e tentativelv concluded that routine environmental evaluations for RF
exposure should be required in the case of fixed operations. including base stations. when the effective
radiated pO\ver (ERP) is greater than 1,000 watts, We received no comments on this proposal. Therefore.
for the reasons discussed in the NPRA1, we will require licensees and manufacturers to be subject to the
RF radiation exposure requirements specified in Sections l.I307 (b) of the Commission's Rules.

217
We

will modify this rule accordingly to apply to user and nodal stations.

D. Competitive Bidding Procedures

1. Statutory Requirements

69, Background The Balanced Budget Act of 1997 amended Section 309(j) of the Act to
require the Commission to award mutually exclusive applications for initial licenses or permits using
competitive bidding procedures. with very limited exceptions.

clK
Based on our tentative conclusion that it

would serve the public interest to implement a geographic area licensing approach. we tentatively
concluded in tilt; /I/PRM that mutually exclusive applications for initial licenses in the 24 GHz band must
be resolved through competitive bidding,Cl9 In the NPRM we also stated that in determining whether to
resohc mutually exclusive applications for licenses in the 24 GHz band through competitive bidding. we

21" 47 c.F.R. ~~ 1.1307(b).

::x See 47 USc. ~ 309U1( 1), (:?), Section 309(j)(:?) exempts from auctions licenses and construction
permit, for public safety radio services. digital televlsllHl servIce licenses and permits given to existing terrestrial
hroadc'ast licensees to replace their analog teleVISion ,en'lce licenses. and licenses and construction permits for
nC)f1c'(JmmercI;';! educational broadcast stations and publiC broadcast stalHms.

:!'I NPf?M. 14 FCC Rcd at 19:?86 '1I'J143-4.'i.
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intend to adhere to any conclusions we reach in the Balanced Budget Act proceeding regarding the scope
of our auction authority. 220

70. Discussion. In light of our decision to adopt a geographic area licensing approach based
on E:\s for the 24 GHz band.

221
under which mutually exclusive applications may be filed, we conclude

that mutually exclusive initial applications for the 24 GHz band must be resolved through competitive
bidding. 222 We note that we have not yet reached any conclusions regarding the issues raised in the
Balanced Budget Act proceeding related to Section 309U>(6)(E). However, we find no basis in the record
for considering an approach to licensing the 24 GHz band other than geographic area licensing. While
certain commenters have suggested the use of geographic areas other than EAs, none has argued that we
should use a licensing scheme that would preclude the filing of mutually exclusive applications. For
services in which we have found that a licensing approach based on geographic area licensing serves the
public interest. we have assigned licenses through competitive bidding. This approach is consistent with
other Commission decisions made since the enactment of the Balanced Budget Act. 223

").... Incorporation by Reference of Part 1 Standardized Auction Rules

71. Background. In the NPRM we proposed to conduct the auction for initial licenses in the
24 GHz band in conformity with the general competitive bidding rules set forth in Part L Subpart Q, of
the Commission's rules. and substantially consistent with the bidding procedures that have been employed
in previous Commission auctions. Specifically. we proposed to employ the Part 1 rules governing
designated entities. application issues. payment issues. competitive bidding design. procedure and timing
issues. and collusion,-2-l

72. Discussion. We adopt our proposal to conduct the auction for initial licenses in the
24 GHz band in conformity with the general competitive bidding rules set forth in Part 1. Subpart Q, of
the Commission's Rules. unless otherwise provided herein. 22

' This decision is consistent with our
ongoing effort to streamline our general competiti\e bidding rules for all auctionable services, increase
the efficiency of the competitive bidding process. and provide more guidance to auction participants.
Moreover. all commenters who addressed the issue agree that use of the Part I competitive bidding rules
to award licenses for the 24 GHz band is consistent with statutory requirements and will be beneficial in
that it will lead to the rapid deployment of service in the 24 GHz band. 226 Our application of the Part 1

22[\ /£1. Sa also ImplementatIOn of Sections 3091j) and 337 of the Communications Act of 1934 as

.... mended. WT Ducket No 99-87, Nonce of Proposed Rille A1aklllg, 14 FCC Rcd 5206 (1999).

:2, Sec Silpra 9191 13-1 S

22: Teilgent suppurts the Commission's tentatIve conclusion that mutually exclusive applications for

InitIal lIcenses In the 24 GHz band must be resolved through competitive bidding. Teligent Comments at 43.
Sec ulso RTG Comments at 4.

:2' Sec c g. Amendment ()tthe Commisslon's Rules RegardIng MultIple Address Systems, WT Docket
I\'u 9 7 -S I. Repo/l U/ld Order, fCC No. 99-415 at il 14 (reI. Jan. 19.2(00).

".j
-- NPRM. 14 FCC Red at 192869146

-- Scc IIIfiu at S_~-S8 !lH' a dIScussion of the attribution rule we adopt today.

:> Sa c g., Tcllgent Comments at 4::'-46
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rules to the 24 GHz band will include any amendments that may be adopted In the ongoing Part 1
proceeding.22~

73. Teligent requests that we auction licenses in the 24 GHz band using the simultaneous
multiple round auction design and not implement real time bidding for this auction. Teligent is concerned
that thl' implementation of real time bidding may delay the auction due to the necessity for development
and testing of new software.

228
Consistent with the Balanced Budget Act229 and current practice, the

Bureau \vill seek comment on matters such as auction design in a public notice prior to the auction.

74. Teligent also recommends that the Commission implement the shortest period allowable
for the filing of petitions to deny against long-form applications following the auction. 23o Section
1.2108(b) provides that the Commission shall not grant a license less than seven days after public notice
that long-form applications have been accepted for filing and that. in all cases. the period for filing
petitions to deny such applications shall be no shorter than five days.231

7':... We will adopt a ten-day period for filing petitions to deny against long-form applications.
Although we have the authority to reduce the filing period to five days, we find that a ten-day filing
period serves the public interest by providing parties, including small businesses. more flexibility in
challenging license awards than a five-day period. Nonetheless. we delegate to the Bureau the discretion
to implement a five-day period in exigent circumstances.

3. Provisions for Designated Entities

a. Small Business Definitions and Bidding Credits

76. Backgrollnd. In the NPRM. we observed that the capital costs of operational facilities in
the 24 GHz band are likely to vary widely. Accordingly. we sought to adopt small business size
standards that would afford licensees substantial flexibility. We proposed to adopt the definitions the
Commission adopted for broadband PCS for "small" and "very small" businesses. which the Commission
also had adopted for 2.3 GHz and 39 GHz applicants.c'c Thus, we proposed to define small businesses as
entities with average annual gross revenues not to exceed $40 million for the preceding three years and
very small businesses as entities with average annual gross revenues not to exceed $15 million for the
preceding three years. We further proposed to provide a 15 percent bidding credit to small businesses and

::- The Second Further il/oflce of Proposed Rule Making in the Part 1 proceedmg is currently pending.
Amendment of Parr I of the Commission's Rules - Cumpetitive Bidding Procedures. WT Docket No. 97-82. Third
Report and Orderilnd Second Further Notice olProposed Rule Making, 13 FCC Rcd 374.471-484 (1998). See
a/so Amendment of Part 1 of the Commission's Rule~ - Competitive Bidding Procedures. WT Docket No. 97-82.
Til/I'd Further NOlleI.' of Proposed Rule Alaking, 14 FCC Rcd 21558 ( 1999).

::8 Teltgent Comments at 46-47.

22'1 Sec Balanced Budget Act of 1997 ~ 300:::la)(E)(i); 47 USC ~ 309(jH3)(EHij.

, ,0 .
- .. Tcllgent C(Jmment~ at 47-48.

"j 4"" eFR ~ 1:::108 Sccillso Balanced Budget Act of 1997 ~ :;008.

2': NPRj\I 14 FCC Rcd at 19287-19288 q[11 41\. 49. See arlo 47 CF.R. ~~ 24720(b)( 1)(2).
27210,hl( I Ii.:'!. 101.1209(b)( llll)(ill
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J 25 percent bidding credit to very small businesses.m In addition, we sought comment on whether
specific provisions should be adopted with respect to rural telephone companies.

77. Discussion. We will modify our proposal and adopt three small business definitions.
Two of the commenters. PCIA and RTG, state that, in light of our proposal to use EAs, the proposed two
tiered system is not sufficient to allow small businesses the opportunity to participate at auction.234

Because the capital costs of operational facilities in the 24 GHz band are likely to vary widely, we believe
that the use of three small business definitions will be useful in promoting opportunities for a wide variety
of applicants in the 24 GHz band. Accordingly, we will define a very small business as an entity with
averJge annual gross revenues not to exceed $3 million for the preceding three years, a small business as
an entity with average annual gross revenues not to exceed $15 million for the preceding three years, and
an entrepreneur as an entity with average annual gross revenues not to exceed $40 million for the
preceding three years.

78. Some of the commenters are concerned that our proposed level of bidding credits is too
low,2" PCIA and RTG request that we consider the three levels of bidding credits that were provided to
participants in the LMDS auction.

216
Teligent supports bidding credits mirroring those offered for

39 GHz. m \Vhile we agree with PCLI\ and RTG that we should adopt three-tiered bidding credits, we
decline to adopt the higher level of credits provided to participants in the LMDS auction. We will adopt
the hidding cn~dits provided in the Part I general competitive bidding rules. Thus. very small businesses
will receive a bidding credit of 35 percent. small businesses will receive a bidding credit of 25 percent,
and entrepreneurs will recei ve a bidding credit of 15 percent. 238

79. In the Part 1 Third Report and Order, the Commission established a standard schedule of
bidding credits for small businesses. 23

'! While these bidding credits are higher than some previously
adopted for specific services. we concluded in the Part 1 Third Report and Order that. oased on our
auction experience and the fact that we have decided to suspend the use of installment payments, the
schedule adopted would provide adequate opportunities for small businesses to participate in spectrum
auctions. 2w We find that it is not necessary to depart from the Part 1 schedule here by providing the same
levels of bidding credits that were offered for LMDS. The higher LMDS bidding credits were established
prior to our adoption of the Part 1 bidding credits. at a time when we were beginning to reexamine our
installment payments plans and were concerned about compensating for the decision not to offer

2
11

NPRM, 14 FCC Red al 19287-1928S '119i 4S. 49.

21~ PCIA Comments at 20-21; RTG Comments al 17-IS.

2« PCIA Commenls al 20-21; RTG Comments at 17-IS; Teligent Reply Comments at 5-6.

2i(, PCIA Cl)mments at 20; RTG Comments at IS. In the LMDS auction. bidding credits of 35 percent

and 4:'i percent were available for small and very small businesses. respectively, and a 25 percent bidding credit

was available for entrepreneurs, See 47 CF.R ~ 101. 1107. .

~r TeiIgent Comments at 49; TclIgent Reply Comments at 5-6. For the 39 GHz auction. small bUSInesses
reccl\cd a 25 percent biddIng credit and very small bUSinesses received a 35 percent bidding credit. See 47 CF.R.

*IOll::'OS

~.'S 47 CF.R. *I 211O(e)

"'I Pi/II i Tlllni RCfJolf alld Order, 13 FCC Rcd at 402-04 91'11 45-4S; 47 CF.R. *I.::' llO(e).

:~ii II 40~ 404 m -I~(.. at J. Ii:
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installment payments to LMDS licensees. 2
-l

l Based on our subsequent experience, we believe that the
levels of bidding credits in the Part 1 schedule are sufficient to promote the participation of small
businesses in the 24 GHz band.

80. Teligent stresses that bidding credits should be uniform among competing services and
that the credits offered for the 39 GHz band should be adopted for the 24 GHz band because of
similarities between the bands and the need to eliminate any regulatory disparities that may lead to
marketplace distortions. 2

-l
2 We are not persuaded by Teligent's argument. Our proposal of bidding

credits in the 39 GHz band predates the effective date of the Part 1 amendments. As we noted above, our
general competitive bidding rules increase the efficiency of the competitive bidding process and provide
more guidance to auction participants. We also note that there are many variables affecting auction
behavior of bidders. While differing credit levels result in differing trade-offs of the interests of
designated entities and non-designated entities within each auction, it is not clear that differing credit
levels disadvantage winning bidders in one auction as a whole relative to the winning bidders of another
auction. Success of a company after licensing will not depend on the bidding credit initially afforded, but
upon the ability to keep up with ever changing marketplace conditions and needs. Thus, we are not
persuaded at this time that it would be in the public interest to deviate from the general competitive
bidding rules set forth in Part 1. subpart Q, of the Commission's rules.

81. RTG suggests that the Commission should provide bidding credits to rural telephone
companies irrespective of such companies' gross revenues.w Teligent, however, opposes RTG's
suggestion. arguing that RTG has presented no sound basis for additional bidding credits for rural
telephone companies and that the application of such bidding credits would distort the free and efficient
operat ion of the market 2.1.1 Weare not persuaded by RTG' s suggestion that the Commission should
provide special bidding credits for rural telephone companies in order to meet its obligation under
Section 309(j) to ensure that rural telephone companies have the opportunity to participate in spectrum
based services. The record in this proceeding does not provide sufficient evidence that large rural
telephone companies encounter barriers to capital formation comparable to those faced by other
designated entities. Moreover. the vast majority of rural telephone companies that have participated in
the Commission's auctions to date have identified themselves as small businesses and have qualified for
bidding credits on that basis. 2.1" Thus. we conclude that small business bidding credits are sufficient to
ensure that rural telephone companies have opportunities to participate in the 24 GHz auction. However.
if in future proceedings a sufficient record can be adduced, we may adopt incentives including bidding

2.11 See RulemaklOg to Amend Parts 1.2.21. and 25 of the Commission's Rules to Redesignate the 27.5
:::95 CiHz Frequency Band. to Reallocate the 29.5-300 GHz Frequency Band. to Establish Rules and Policies for
Local \-lultipolnt Distribution Service and lor FIxed Satellite Services. Second Order 011 Reconsideratioll.
CC Dnd~et Nn. 9:::-297. 1::: FCC Rcd 1508:::. 15095-15096 9191 19-20 ( 1997).

'.I'
- - Tellgent Comments at 49; TeiIgent Reply Comments at 5-6.

'"' ..r:.
- RTG Comments at 18.

2.l.l TelIgent Reply Comments at 6-7.

'J~ _ .
- . To dale. 89 percent 01 rural telephone compames participating In Commission auctions of wireless

licensc~ have Identilied themseh es as small bUSinesses on their FCC Form 175 short-I()rm applications.
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credits to promote the deployment of wireless telecommunications services to areas with little or no
access to telecommunication services. 246

82. Further, we remain committed to meeting the statutory objectives of promoting economic
opportunity and competition, avoiding excessive concentration of licenses, and ensuring access to new
and innovative technologies by disseminating licenses among a wide variety of applicants, including
small businesses. rural telephone companies. and businesses owned by members of minority groups and
\Vomen. In addition to helping rural telephone companies, we believe the bidding credits we adopt here
for small businesses will assist in meeting these objectives because many minority- and women-owned
entities are small businesses and will therefore qualify for these special provisions. 247 We note too that
the Commission' s Office of Communications Business Opportunities has initiated several studies to
gather information regarding barriers to entry faced by minority- and women-owned firms that wish to
participate. or have participated. in Commission auctions. In addition. we will continue to track the rate
of participation in our auctions by minority- and women-owned firms and evaluate this information with
other data gathered to determine I'vhether provisions to promote participation by minorities and women
can satisfy judicial scrutiny.24~ If a sufficient record can be established, it may be appropriate to consider
rae\.'- and gender-based auction provisions at that time.

b. Attribution of Gross Revenues of Investors and Affiliates

83. Background. In the NPRM, in the context of proposing the use of the Part I general
competitive bidding rules. we noted that we have sought comment on attribution rules in the Second
Further Notice of Proposed Rule Making in the Part I proceeding. 249

84. Discussion. We will adopt attribution rules for the 24 GHz band that are consistent with
the Commission' s proposal in the Part / Second Further Notice of Proposed Rule Making, wherein we
proposed a "controlling interest" standard as the general attribution rule for all future auctions.

25o
Under

this standard. we will attribute to the applicant the gross revenues of its controlling interests and their
affilIates in assessing whether the applicant is qualified to take advantage of our small business
pn)VISlons.

85. A "controlling interest" includes individuals or entities. or groups of individuals or
entities. that have control of the applicant under the principles of either de jure or de facto control. De
)loe control is typically evidenced by the holding of more than 50 percent of the voting stock of a

24(, See Extending Wireless TelecommunicatIOns Services To Tribal Lands. Report and Order and
FlIrthCl NOllee o/Proposed Rule Makillg. WT Docket No. 99-266. FCC 00-209 (2000). We remain committed to
enc(luraging the deployment of advanced telecommunications capability to all Americans on a reasonable and
tImel> basis Sec Section 706(a) of the Telecommunications Act of 1996. Pub.L. 104-104. Title VII. ~ 706. Feb. 8.
1996. 110 Stat 153. reproduced 1Tl the notes under 47 U.s.c. § 157.

24- See s/lpm 9!'fl 77-78.

".JS.
- , Sec Adal'{/nd COllsrl'l/crors. Ille. 1'. PClla, 515 U.S. 200 ( 1995); Unired Swrcs I'. Virginia, 518 U.S. 515

( 1996;

......FI
- NPRM. 14 FCC Rcd at 19287 9! 46

2" Sec Pllrt J Thml Rcporr and Order. 13 FCC Rcd at 477-78 91 185-86.
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corporation or, in the case of a partnership, general partnership interests. De facto control is detennined
on a case-by-case basis; our analysis includes the criteria set forth in Ellis Thompson. 251

86. The rule we adopt here provides specific guidance on the calculation of various types of
ownership interests. For purposes of calculating equity held in an applicant, the definition provides for
full dilution of certain stock interests, warrants and convertible debentures. In addition, the definition
provides for attribution of partnership and other ownership interests, including stock interests held in
trust, non-voting stock and indirect ownership through intervening corporations. When an applicant
cannot identify controlling interests under the definition, the revenues of all interest holders in the
applicant and their affiliates will be attributed. 2

'2 For example, if a company is owned by four entities,
each of which has 25 percent voting equity, and no shareholders' agreement or voting trust gives anyone
of them control of the company, the revenues of all four entities must be attributed to the applicant.
Treating such a corporation in this way is simi lar to our treatment of a general partnership-all general
partners are considered to have a controlling interest,

87. Our intent is to provide flexibility that will enable legitimate small businesses to attract
passive financing in a highly competitive and evolving telecommunications marketplace. At the same
time, we believe that this controlling interest threshold will function effectively to ensure that only those
entities truly meriting small business status are eligible for small business provisions. In particular. we
believe that the de jllre and de facto concepts of control used to determine controlling interests in an
applicant and the application of our affiliation rules \vill effectively prevent larger firms from
illegitimately seeking status as a small business.

88. Wireless One requests that we clarify that for the purpose of determining eligibility for
bidding credits. personal income is not to be included in calculating the aggregate gross revenues of the
applicant, its affiliates and controlling principals. 2

" As Wireless One points out, we have previously
stJted that the personal income of an individual is pa)1 of personal net worth and thus not attributable.

2s4

HO\\l'ver. we note that operation of our definition of "affiliate" will cause all affiliates of a controlling
interest to be affiliates of the applicant. Thus. although we do not attribute the personal income of an

2' i See ElliS Thompsoll CO/porarioll, 9 FCC Rcd 7138, 7138-7139lJl9 (1994) ("Ellis Thompson"), in which
the CummISSIon identified the following factors used to determine control of a business: (1) use of facilities and
equIpment: (2) (ontml of day-to-day operations; (3) control of policy deciSIOns; (4) personnel responsibilities; (5)

contrul uf finanCial obligatIOns; and (6) receIpt of mOllles and profits. See also Intermountaill Microwa\'e, 24 Rad.
Reg! l'&F! 983 ( i 9()3); In re Application of Baker Creek Communications, L.P. for Authority to Construct and
Operate Local !\lulupoint Distnbut!on Services II1 .\1ultlpl(~ Basic Trading Areas, Memorandum Opinioll and Order.
13 FCC Rcd 18709 (1998) (discussing in detail the factors constltutlI1g defacto control); Stephen F. Sewell,
AHIgnlllcIl!5 alld Transfen of COlltrol oj" FCC Authori;atlO1l5 Ullder SectIOn JID( d) oj" the Commuilications Act of

N3..J. ·n Fed Comm L.J. 277 ( 1991).

, <,
-- Scc47C.F.R ~ 1.2110(b)(4)

'';; "_.. \Vireless One Comments at 3.

2'-' Scc C go, ReVISIon of Part 22 and Part 90 of the CommissIOn's Rules to Facilitate Future Development
of Pagi ng System~. WT Docket No. 96-18. AlelllOrand/lln Opilllon and Order on Reconsideration and Third
Repon tllld Order. 14 FCC Rcd at 10086 'llIOO (1999); "WIreless TelecommunicatIOns Bureau Responds to
Qucstilms Abnut the Local Multipoint DistributIon SCf\lce Auction," Public Notice. 13 FCC Red at 346 (1998);
COllledlill '/, Bidding Fifth MC/liorandulIl OpinlOll and Order, 10 FCC Rcd at 421 'j[ 30 (1994) .
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indi vidual with a controlling interest in an applicant. if this indi vidual has a controlling interest in another
entity our affiliation rules would make attributable to the applicant the gross revenues of that entity.255

V. PROCEDURAL MATTERS

89. Papenvork Reductioll Allah:sis. This Report alld Order contains either a new or modified
information collection. As part of its continuing effort to reduce paperwork burdens, the Commission
invites the general public and the Office of Management and Budget (OMB) to take this opportunity to
comment on revision to the information collections contained in the Report and Order. As required by the
Paperwork Reduction Act of 1995, Pub. L. No. 104-13 public comments on the information collections
contained in the Report and Order are due 30 days after publication of the summary of the Report and
Order in the Federal Register. Comments on the modified and proposed information collections contained
in the Report and Order should address: (a) whether the collection of information is necessary for the
proper performance of the functions of the Commission, including whether the information shall have
practical utility; (b) the accuracy of the Commission's burden estimates; (c) ways to enhance the quality,
utility, and clarity of the information collected; and (d) ways to minimize the burden of the collection of
information on the respondents. including the use of automated collection techniques or other forms of
information technology. These comments should be submitted to Judy Boley. Federal Communications
Commission. Room I-C804, 445 12th Street. S.W., Washington. D.C. 20554. or via the Internet to
jboley@fcc.gov. Furthermore. a copy of any such comments should be submitted to Virginia Huth, OMB
Desk Officer. 10236 I\TEOB. 725 17th Street. N.W.. Washington, D.C. 20503.

Regulator) Flexibilit)' Act

90. As required by Section 604 of the Regulatory Flexibility Act ("RFA"), 5 U.s.c. § 604
(l9811. we have prepared a Final Regulatory Flexibility Analysis ("FRFA ") of the expected impact on
small entities by the policies and rules adopted in this Report and Order. The FRFA is contained in
Appendix B.

Further Information

91. For further information regarding this Report alld Order. contact Catherine Fox, Michael
Pollak. Shellie Blakeney or Paul Moon, Wireless Telecommunications Bureau, Public Safety and Private
Wireless Division. Policy and Rules Branch, at (202) 418-0680 (voice). (202) 418-7233 (TTY); or Nese
Guendelsberger of the Auctions and Industry Analysis Division, Wireless Telecommunications Bureau at
(202)418-0660 (voice), (202) 418-7233 (TTY).

VI. ORDERING CLAUSES

92. Accordingly. IT IS ORDERED that the actions of the Commission herein ARE TAKEN
pursuant to Sections 4(i), 257, 303. 309(j) of the Communications Act of 1934, as amended. 47 USc.
~~ lS4(ji. 257. 303. 309(j).

93. Accordingly, IT IS ORDERED that Parts l. 2. 87 and 101 of the Commission's Rules
ARE AMEJ\DED as set forth in Appendix C. effective sixty days after their publication in the Federal
Register. following OMS approval If OMB approval is not issued within sixty days after publication of

25' .'ic£' .41 C.F.R ~ 1.:: I IO( h)( 4) Sa also In rc Application of Baker Creek Communications. L.P. for

'\lllh<>Titv til C\,n,truct and Operate Lucal Multipoint Di~tributionServIces In Multiple Basic Trading Areas,
H£'II/"l</nd/ill/ 0fiiluon and Qrda. U FCC Rcd 187 09 (rd. Sept. ::2. 1998).
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J summary of this Report alld Order in the Federal Register, a notice shall be published in the Federal
Register specifying a revised effective date.

94. IT IS FURTHER ORDERED pursuant to Section 4(i) of the Communications Act of
1934. as amended, 47 U.s.c. § IS4(i). that the Commission's Consumer Information Bureau, Reference
Information Center. SHALL SEND a copy of this Report and Order, including the Final Regulatory
Flexibility Analysis. to the Chief Counsel for Advocacy of the Small Business Administration.

FEDERAL COMMUNICAnONS COMMISSION.-
~&/L--/~
f~· /

Magalie Roman Salas
Secretary


